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QUESTIONS PRESENTED 

1. Should the common-law rules governing the defense 
of insanity in criminal prosecutions in the District of 
Columbia be revised to reflect more adequately current 
levels of public and scientific understanding of the nature 
and effects of mental disorder? 

2. Should the rules governing prosecutions for first de¬ 
gree murder in the Distiict of Columbia be revised to ac¬ 
cord legal recognition to the fact, noticed by this Court, 
that some offenders suffer from mental disorders which, 
while not so serious as to entail complete immunity from 
criminal sanctions, nonetheless affect their conduct to an 
extent which substantially diminishes their responsibility 
for their acts? 

3. Was the conviction of the defendant for murder in 
the first degree improper when: 

(a) the charge to the jury on the issue of insanity em¬ 
phasized irresistible impulse to the practical exclusion of 
any other basis for a finding of insanity, and was cast in 
terms of purported medical classifications such as “mental 
disorder”, “mental disease”, and “psychopathic person¬ 
ality”, the effect of which was necessarily to confuse the 
jury and to withdraw from its consideration the principal 
evidence on which the defense of insanity was based; 

(b) the prosecution was permitted to discharge its bur¬ 
den of proving sanity beyond a reasonable doubt with the 
testimony of two expert witnesses who had made perfunc¬ 
tory examinations of the defendant: and 

(c) the trial court refused to charge the jury on second 
degree murder although defense counsel presented a ten¬ 
able theory of the evidence which might lead the jury to 
conclude that the offense, if any, was murder in the second 
degree ? 
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I. In accordance with the view which this court has tradi¬ 
tionally taken in cases involvin'? the defense of insanity, 
the presently applicable tests for legal insanity should 
be revised to reflect more adequately current levels of 
scientific and public understanding of the nature and 
causes of mental disorder. 16 

II. This court should establish as law in the trial of murder 
cases that a defendant, suffering from a mental disorder 
not amounting to insanity under the applicable tests, is 
entitled to have the mental disorder taken into account 
by the jury in determining whether he is “of sound 
memory and discretion” as required by the statute for 
murder in the first degree and the punishment of death 32 

A. Both medical and legal authorities have recognized 

the existence of a class of offenders, who, while not 
wholly irresponsible, are affected by mental disorder 
to the extent that they cannot be held fully respon¬ 
sible for their acts. 34 

B. Most courts have recognized that, where the death 
penalty may be imposed, evidence of mental disorder 
not amounting to insanity may be admitted as rele¬ 
vant to the degree of the offense or the punishment 

to be administered. 39 

1. Mental disorder, not amounting to insanity, as af¬ 

fecting the specific intent required for the crime 
charged . 39 

2. Mental disorder not amounting to insanity as af¬ 
fecting the punishment imposed. 47 

C. The general purpose underlying statutes dividing 
murder into degrees, together with the unique statu¬ 
tory definition of first degree murder in the District 
of Columbia, provide ample grounds for considering 
evidence of mental disorder di 
whether the accused satisfies 
merits for first degree murder 
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III. Even under the present law, substantially prejudicial 
errors were made by the trial court which require the 


reversal of this conviction . 62 

A. The court’s charge on the insanity issue was errone¬ 
ous and highly confusing to the jury. 62 


B. The evidence does not discharge the government’s 
burden of proving sanity beyond a reasonable doubt 66 

C. The Trial Court should have charged the jury on 


second degree murder. 69 

Conclusion . 71 
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No. 11891 


Willie Lee Stewart, Appellant, 

v. 

United States of America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


BRIEF OF THE AMICUS CURIAE 


JURISDICTIONAL STATEMENT 

This is a capital case. 

Appellant, "Willie Lee Stewart, was indicted for murder 
in perpetrating a robbery and for robbery in the District 
of Columbia. (Tr. 716) His motion for pretrial mental 
examination (Tr. 720) was denied by Judge Curran. (Tr. 
731) He was tried in the District Court before Judge 


9 


Schweinhaut. On June 26, 1953, the jury returned its ver¬ 
dict, finding Willie Lee Stewart guilty of murder in the 
first degree (Tr. 709-14), and on July 10, 1953 sentence of 
death was imposed (R. 738). An appeal was taken to this 
court under Rule 37 of the Federal Rules of Criminal Pro¬ 
cedure and the execution of the sentence was stayed pend¬ 
ing the disposition of the appeal. After filing of briefs, the 
court heard oral argument on February 19,1954. By order 
of the court dated March 3, 1954, the undersigned was ap¬ 
pointed amicus curiae and directed to file a brief herein on 
or before April 12, 1954. Willie Lee Stewart is now in cus¬ 
tody in the Washington Asylum and Jail (Tr. 738) await¬ 
ing the disposition of this appeal. 

STATEMENT OF THE CASE 

On March 12, 1953, at about 9:30 p.m., just as the last 
customer was leaving, a man entered a small grocery store 
at the corner of 8th and East Capitol Streets, S.E., owned 
and operated by Harry Honnikman, 65 years of age. Mr. 
Honnikman, his wife and their unmarried daughter, Edith, 
were the only persons in the store. The man drank a bottle 
of soda pop, ate a bag of potato chips, and then ordered a 
second bottle of soda pop. As Mr. Honnikman approached 
with the second bottle, the man turned his back, drew a gun 
and turned again to face the Honnikmans, saying “This is 
it.” There was a brief moment of confusion during which 
Edith cried “Give him the money” and Mrs. Honnikman 
came forward also urging Mr. Honnikman to turn over the 
money. Mr. Honnikman stood there and said “Do you 
want the money?” There was no response. The man 
fired the pistol once, killing Mr. Honnikman. While Mrs. 
Honnikman and her daughter were attending Mr. Honnik¬ 
man, the man took some money from the cash register and 
left the store. All told, he had been in the store some 
twenty minutes to a half hour. There was evidence from 
which the jury could find that the man was Willie Lee 
Stewart. 
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Willie Lee Stewart is a negro, 31 years old. (Tr. 364, 
Anderson; Tr. 403, Mason)* He is married, and at the 
time of the trial had four children, with a fifth on the way. 
(Tr. 310, A. L. Stewart; Tr. 557, Kleinerman) There is 
testimony of insanity in his family (Tr. 356-62, Ander¬ 
son), and his wife said that three of the four children were 
epileptic. (Tr. 310-11, A. L. Stewart) 

The circumstances of his birth are not revealed by the 
record. Apparently his father deserted his mother when 
Willie was very young. In any event, he has no memory 
of his father. (Tr. 542-43, 546, Klein) At about the age of 
six, he was placed in care of his paternal grandmother in 
Saluda, South Carolina. (Tr. 352, Anderson; Tr. 404, 
Mason) She died within a few years, and Willie was 
taken in charge by his other grandmother who lived in the 
same town. (Tr. 404, Mason) 

Both his cousin and his sister, who were raised with him, 
told of a childhood that was troubled and violent. They 
both remembered a time when Willie tore his clothes off 
in school. (Tr. 354, Anderson; Tr. 405, 407, Mason) They 
testified to many incidents of exaggerated and purposeless 
violence. ( E.g ., Tr. 354, 356, Anderson; Tr. 405, 407-08, 
Mason) Ilis early childhood was disturbed by the absence 
of his parents (Tr. 354-55, Anderson), and perhaps he had 
intermittent clouding of consciousness. (Tr. 355, 356, And¬ 
erson) 

Ilis school experience was unsuccessful. He never pro¬ 
gressed beyond the fourth grade (Tr. 555, Kleinerman), 
although he continued in school until the time he left home 
at the age of 17 or 18. (Tr. 405, 406, Mason) When he was 
discharged from the army, he was substantially illiterate. 
(Tr. 462, Stip.) Both witnesses recalled a truancy prob¬ 
lem which was extraordinary, apparently even for a small 

* Citations are to uncontradicted testimony, unless otherwise in¬ 
dicated. An (>{Tort lias been made to select events and incidents to 
which more than one witness testified, or which seem inherently 
credible in the light of substantiating detail. 
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rural Southern community. (Tr. 353-54, Anderson; Tr. 407, 
408, Mason) He did not respond to ordinary discipline, 
refusing completely, and often violently to accept the regu¬ 
lation of the school room. (Tr. 405-06, Mason) 

The record reveals no details of Willie Lee Stewart’s 
history from the time he ran away from home at the age of 
17 or 18 (Tr. 405, Mason) to the time of his enlistment 
in the Army on January 14, 1943. During his first enlist¬ 
ment which extended to November 13, 1945, he served in 
the China-Burma-India theatre as a truck driver and ob¬ 
tained the rank of Pfc. (Tr. 460, 461, Stip.) Although he 
was honorably discharged, there was testimony that he had 
frequent run-ins with the authorities. (Tr. 397-402, Peter¬ 
son) The day after his honorable discharge in November, 
1945, he re-enlisted. (Tr. 461, Stip.) In January, 1946, 
while still in the Army on his second enlistment, he mar¬ 
ried. (Tr. 309, A. L. Stewart) During his second enlist¬ 
ment he was convicted by a general court martial of ag¬ 
gravated assault, disciplined, and dishonorably discharged. 
(Tr. 461, Stip.) As a result of this conviction, he was ex¬ 
amined by an army psychologist. (Tr. 454, Stip.) A 
Weschler-Bellevue intelligence test was administered, in 
which Stewart scored 63 on the verbal sub-test and 76 on 
the performance sub-test, giving a combined T.Q. of 65, fall¬ 
ing within the feebleminded range. (Tr. 461, Stip.: cf. Tr. 
452-3, 456-7) The psychologist concluded that “when in¬ 
terviewed it was quite obvious that this prisoner was sev¬ 
erely defective mentally” but there was no evidence of neu¬ 
rosis or psychosis. (Tr. 599, Stip.) 

Upon his discharge from the Army he returned to Wash¬ 
ington where he took up residence with his family. (Tr. 310, 
A. L. Stewart) They have lived in several places, of which 
his residence at the time of the trial was typical. The family 
then occupied a single room at the back of the second floor 
of a rooming house, owned by relatives. (Tr. 244-45, W. 
Daniels) 

From this point on, and particularly in recent years, 
there is considerable evidence reflecting Willie Lee Stew- 
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art’s mental abilities, personality organization, judgment 
and control. This evidence covers incidents of explosive, 
unpremeditated, irrational and apparently motiveless vio¬ 
lence, directed sometimes at persons and sometimes at in¬ 
animate objects, often in derogation of bis own interests, 
and usually without later recollection of the act. In all, 
nine witnesses* testified to such acts. All had excellent op¬ 
portunities to observe Willie Lee Stewart’s conduct over 
an extended period, either because they were related to him, 
lived in the same house or worked with him. The incidents 
to which they testified revealed a markedly coherent pat¬ 
tern. Space permits a detailed recital of only a few. 

By far the most serious of these occurred on Halloween 
night in 1952. His wife was sitting on the bed holding the 
baby when Stewart entered the room. He picked a quarrel, 
in which he became almost immediatelv unreasonably vio- 
lent, threatened to shoot her and the baby, and finally drew 
a pistol and did shoot, narrowly missing his wife, The 
police were called and took him to the station for a short 
period. (Tr. 326-27, A. L. Stewart; Tr. 371-74, J. Daniels) 

His sudden violence towards his wife was not confined to 
this occasion. Two witnesses testified that he jumped on 
her abdomen while she was pregnant. On this occasion 
again the police were called, and subsequently Stewart had 
no recollection of the event. (Tr. 272-73, W. Daniels; 315- 
lb, A. L. Stewart) 

Toward his children, Willie Lee Stewart’s attitudes 
swung violently from love, affection, and pleasantness to 
unreasoning hostility. (Tr. 316-17, A. L. Stewart) Four 
witnesses spoke of an occasion in mid-winter of 1952 when 

* Ilis wife, Annie Lee Stewart (Tr. 309 ff.); his brother-in-law, 
Willis Daniels (Tr. 244 ff.) : his sister-in-law, .Julia Daniels (Tr. 
3G6 ff.) ; his sister, Geneva Mason (Tr. 402 ff.) ; his first cousin, 
Irene Anderson (Tr. 351 ff.); his sister-in-law, Betty Whorton 
(Tr. 385 ff.) ; his brother-in-law, Sara Whorton (Tr. 446 ff.); his 
employer. James Erby (Tr. 420 ff.) ; a eo-worker, John D. Hill, 
Tr. 236 ff.) ; and Robert L. Coleman, a roomer in the house where 
he lived (Tr. 431 ff.). 
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Stewart forced his wife and children out of their beds, out 
of their room and into the unheated hallway clad only in 
their nightclothes. (Tr. 2G9-71, W. Daniels; Tr. 331-32, 
A. L. Stewart; Tr. 370, J. Daniels; Tr. 432, 433-35, Cole¬ 
man) 

Again, in the latter part of 1952, Stewart became an¬ 
noyed with the oldest child, who had earlier been taken to 
the hospital with a fever and was crying. He seized the 
child and threatened to throw it into the living room stove, 
and had to be physically restrained. (Tr. 331, A. L. Stew¬ 
art; Tr. 388-91, B. Whorton; Cf. Tr. 425-26, Erby) 

The record is replete with incidents of Stewart’s sexual 
advances to women who lived in the same house or with 
whom he otherwise came in contact. Characteristically, 
these incidents were uninvited, explosive, unreasoning and 
often preceded by some form of violent over-activity. Often 
the woman’s husband was present. And in most cases, 
Stewart did not recall the incident. (See Tr. 317-18, A. L. 
Stewart; Tr. 368-69, J. Daniels; Tr. 391-92, B. Whorton; 
Tr. 447, S. Whorton; Tr. 421, Erby; Tr. 435, Coleman) 

Aside from these incidents of violence to persons, there 
are frequent references to occasions when Stewart wrought 
irrational destruction upon his surroundings. Two wit¬ 
nesses recalled the time in the summer of 1952 when, com¬ 
ing home from work, he put his fist through the glass pane 
in the front door. (Tr. 263-65, W. Daniels: Tr. 367-68, J. 
Daniels) Two cited the time, again in the summer of 1952, 
when he broke down the door to his wife’s room with his 
bare fists. Later, even though his hands were bruised and 
swollen so that thev needed treatment, he said he could 
not remember how they were hurt. (Tr. 266-69, J. Daniels; 
Tr. 328-29, A. L. Stewart) Again in 1947, in the presence 
of others, he drove his fists through the ceiling. When it 
was called to his attention, he denied having done it and 
blamed it on the children. (Tr. 320, A. L. Stewart; Tr. 426, 
Erbv) Three witnesses told of his seeminglv senseless de- 
struction of a refrigerator which he owned and which was 
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used in common by others in the rooming house. Again he 
seemed to have no recollection of the event. (Tr. 303-04, 
Hill; Tr. 369, 377-78, J. Daniels; Tr. 432-33, Coleman) 

Stewart’s work in civilian life was in the construction 
trade. He worked for a number of different contractors as 
a mason, plasterer and bricklayer, but was vague in his 
recollection of the details of his employment experience. 
(Tr. 545, Klein; Tr. 557, Kleinerman) His work was good, 
but his actions on the job were sometimes erratic. (Tr. 
420-21, 430, Erby) For example, once, having asked for and 
been granted a raise, he kicked down a day’s work on a 
brick wall on which the mortar had not yet set. (Tr. 422-23, 
Erby) 

The record reveals many instances of his irascibilitv, in- 
adequate judgment and control and poor orientation as to 
place and person in his relations with other people. (See, 
e.g.y Tr. 302-03, Hill; Tr. 386-88, B. Whorton; Tr. 447-48, 
S. Whorton; Tr. 323-26, A. L. Stewart; Tr. 436, Coleman; 
Tr. 276-78, W. Daniels; Tr. 369, J. Daniels) There is even 
some testimony that he had hallucinatory visions of his 
mother. (Tr. 313-15, A. L. Stewart) 

Expert testimony was offered on behalf of both the de¬ 
fendant and the prosecution. For the defense, Dr. E. Y. 
Williams, a diplomate of the American Association of 
Psychology and Neurology and professor and chief of the 
psychiatric service at Howard University and Freedmen’s 
Hospital (Tr. 465-66, Williams), examined Willie Lee 
Stewart for a period of two hours on June 21, 1953, some 
three months after the killing. During this examination 
Stewart was withdrawn, depressed and uncommunicative 
so that the doctor was able to elicit very little in the way 
of history and other diagnostic material. (Tr. 467, 519-20, 
Williams) On the basis of a hypothetical question, sum¬ 
marizing in detail the testimony at the trial, Dr. Williams 
gave as his opinion that Willie Lee Stewart was suffering 
at the time of the killing from a manic-depressive psy¬ 
chosis (Tr. 510-11, 513-14, Williams), and that though he 
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probably knew right from wrong, he was unable to do any¬ 
thing about it or to control his conduct in light of that 
knowledge. (Tr. 515-16, Williams) 

Two psychiatrists in private practice testified in rebuttal 
for the prosecution. Dr. Elmer Klein, a fellow of the 
American Psychiatric Association (Tr. 541, Klein), exam¬ 
ined Stewart on March 26, 1953, fourteen days after the 
killing. The examination lasted a little over one hour. 
(Ibid.) He found Stewart communicative but “somewhat 
sullen and rather defensive.” The doctor asked a series of 
questions about his history, education, and work record 
which Stewart was able generally to answer. (Tr. 542-43, 
545-56, Klein) He asked a few questions for the purpose 
of determining Stewart’s mental development, on the basis 
of which he concluded that “his mentality was rather 
limited, but ... it would fall within the range of normal, 
though at a low level.” (Tr. 545; see Tr. 546-47, Klein). 
He found no evidence of psychosis or neurosis (Tr. 543- 
44) and testified that at the time of the commission of the 
act Stewart was able to distinguish between right and 
wrong and was not under pressure of any irresistible im¬ 
pulse. (Tr. 547-48, Klein) Dr. Klein had not acquainted 
himself with Stewart’s army psychological record, al¬ 
though he stated that the result of the psychological test 
administered in the Army would not change his estimate 
of Stewart’s intelligence. (Tr. 544, Klein) On cross- 
examination he testified that he had made no effort to 
secure information about Stewart’s history and back¬ 
ground from anyone other than Stewart himself. (Tr. 549- 
50, Klein) 

The second prosecution psychiatrist was Dr. Morris 
Kleinerman, a diplomate of the American Board of Psy¬ 
chology and Neurology and a fellow of the American 
Psychiatric Association. (Tr. 553, Kleinerman) He ex¬ 
amined Stewart on March 25, 1953, twelve days following 
the killing. The examination, like those described above, 
took place in the District of Columbia jail and covered a 



9 


period of approximately two hours. (Tr. 554, Kleinerman) 
The examination was similar in character and content to 
that administered by Dr. Klein. (Tr. 554-57, Kleinerman) 
On the basis of the examination, Dr. Kleinerman testified 
that Stewart was “able to distinguish right from wrong; 
[was] able to adhere to the right and [had] no mental 
disease which will indicate an irresistible impulse.” (Tr. 
558, Kleinerman) It was Dr. Kleinerman’s opinion that 
Stewart had no psychosis and no psycho-neurosis. (Tr. 
562, Kleinerman) This conclusion was not shaken by a 
consideration of the hypothetical question on which Dr. 
Williams had based his diagnosis of manic-depressive psy¬ 
chosis. (Tr. 563-64, Kleinerman) Dr. Kleinerman did not 
know of Stewart’s army test record, but when told of it, 
agreed that the score indicated Stewart was feebleminded, 
65 being significantly below the lower limit of normal in¬ 
telligence which, the doctor said, was 70. (Tr. 560, Kleiner¬ 
man) Dr. Kleinerman made no effort to contact other 
sources to obtain information of Stewart’s history and 
background. (Tr. 562, Kleinerman) 

It appears clear from the record that none of the psy¬ 
chiatrists who testified supplemented their examinations 
and the information revealed by the hypothetical question 
with physical, neurological or psychological examinations 
of any kind. 

Upon this evidence the court submitted the case to the 
jury. Despite the defense’s request, the court refused to 
charge on the question of second degree murder. (Tr. 599- 
601, 708) In submitting the issue of insanity the court 
charged as follows: 

“Insanity, in the criminal law, means a diseased 
mind at the time which renders a man incapable of 
knowing the difference between right and wrong; or, 
even if he knows the difference between right and 
wrong, was incapable of rejecting the wrong and ad¬ 
hering to the right. And sometimes, as here, it is 
urged that it is manifested by an uncontrollable im¬ 
pulse to do the criminal act. 
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“Now*, the degree of insanity which will relieve the 
accused of the consequences of a criminal act must be 
such as to create in his mind an uncontrollable im¬ 
pulse to commit the offense charged. This impulse 
must be such as to override the reason and judgment, 
and obliterate the sense of right and wrong to the ex¬ 
tent that the accused is deprived of the power to 
choose between right and wrong. The mere ability to 
distinguish right from wrong is not the correct test 
either in civil or criminal cases where the defense of 
insanity is interposed. 

“The accepted rule in this day and age, with the 
great advancement in medical science as an enlighten¬ 
ing influence on this subject, is that the accused must 
be capable not only of distinguishing between right 
and wrong but that he was impelled to do the act by 
an irresistible impulse, which means, before it would 
justify a verdict of acquittal, that his reasoning powers 
were so dethroned by his diseased mental condition as 
to deprive him of the willpower to resist the insane 
impulse to perpetrate the deed, even though he should 
perhaps know that it was wrong. 

“Now, have in mind, ladies and gentlemen, that the 
law does not recognize as insanity a mental disorder 
unless it is a real mental disease. 

“There are many people who are psychopathic to 
one degree or another; they are maladjusted; emotion¬ 
ally unstable; resentful, for one reason or another, of 
society; of low intelligence; indifference toward the 
rights of others, and so on. That is a psychopath. He 
is not insane within the meaning of the law; he is 
simply an abnormal, maladjusted, person, or subnor¬ 
mal, as the case may be; he is a misfit; he does not 
care about others; indifferent to them, and so on. You 
must distinguish in your mind between that kind of 
mental disorder, because it obviously is a mental dis¬ 
order, and a real mental disease. 

“The man who is in this court, as a defendant in a 
criminal case, time and time again, is an extreme ex¬ 
ample of what I am talking about. There is something 
wrong with his mind or he would not do it in the first 
place, but it does not follow that he is insane. 
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‘ ‘ The kind of mental disorder I am talking about is 
a mental disease, just as I said before and as counsel 
on both sides have described it.” (Tr. 703-05) 

The jury retired at 4:00 p.m. on June 26, 1953 and re¬ 
turned 45 minutes later with a verdict finding Willie Lee 
Stewart guilty of murder in the first degree. 

STATUTES INVOLVED 

D. C. Code § 22-2401 (1951): 

Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison, or in per¬ 
petrating or attempting to perpetrate any offense pun¬ 
ishable by imprisonment in the penitentiary, or with¬ 
out purpose so to do kills another in perpetrating any 
. . . robbery, ... is guilty of murder in the first de¬ 
gree. 


STATEMENT OF POINTS 

In the prior argument on this appeal, counsel for Willie 
Lee Stew’art attacked the refusal of the court below to 
grant severance. Brief for Appellant, Stewart v. United 
States, D. C. Cir., No. 11,891, January Term, 1954, pp. 2, 
5. The prior appeal also attacked the insanity charge. 
Ibid. These specifications of error remain before the court. 

The Court suggested that the amicus direct his attention 
to the issues raised by the evidence of Stewart’s mental 
condition at the time of the offense charged. The amicus 
has also, in accordance with the Court’s instructions, and 
in view of the seriousness of the case, reviewed the entire 
record for error prejudicial to the defendant. The amicus 
has concluded that the conviction should be reversed on the 
grounds set forth below. These grounds may be considered 
as properly preserved for review by general exceptions 
taken below and by the Statement of Points in the Brief 
for Appellant in this Court. Whether or not this is the 
case, however, this Court has repeatedly made it clear 
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that in capital cases it will recognize of its own motion 
errors of the trial court which invalidate the conviction. 

E. g., Tatum v. United States, 88 IT. S. App. D. C. 386, 190 

F. 2d 612 (1951); McKenzie v. United States, 75 U.S. App. 
D. C. 270, 126 F. 2d 533 (1942); Bishop v. United States, 
71 App. D. C. 132, 107 F. 2d 297 (1939). 

1 . The court erred in charging that the defense of in¬ 
sanity could only be invoked where the defendant’s dis¬ 
eased mental condition was evidenced by one of two spe¬ 
cific symptoms, namely, the ability to distinguish right 
from wrong and the inability to adhere to the right be¬ 
cause of a sudden irresistible impulse. 

2. The court erred in failing to charge the jury that evi¬ 
dence that the defendant was suffering from mental dis¬ 
order not sufficient to relieve him entirely of the conse¬ 
quences of criminal behavior could be taken into account 
by the jury in determining whether defendant was “of 
sound memory and discretion”, as required by the District 
of Columbia statute for conviction of murder in the first 
degree. 

3. The court erred in its instruction to the jury on the 
requirements of the defense of insanity by emphasizing the 
issue of irresistible impulse to the practical exclusion of 
any other basis for a finding of insanity, by attempting to 
distinguish between “mental disorders” and “mental dis¬ 
eases” and bv characterizing the evidence of mental defect 
and apparently motiveless violent acts in the accused’s 
past as showing “psychopathic personality” insufficient to 
meet the legal tests of irresponsibility. 

4. The court erred in failing to hold that testimonv of 
two psychiatrists based solely on personal examinations of 
the defendant of one and two hours’ duration, respectively, 
was insufficient to establish the sanity of the defendant 
beyond a reasonable doubt. 

5. The court erred in failing to charge second degree 

Q O O 

murder. 
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SUMMARY OF ARGUMENT 

The question of what standard shall be used to deter¬ 
mine the kind and degree of mental disorder which will 
relieve a person from liability to punishment for acts 
otherwise criminal is before this Court in the pending case 
of Durham v. United States, D. C. Cir., No. 11,859, January 
Term, 1954. The Supplemental Brief for the Appellant in 
that case has effectively demonstrated the gap between the 
tests of legal insanity now applicable in the District and 
the general scientific and public understanding of the na¬ 
ture and causes of mental disorder. Obviously, this de¬ 
fendant should have the benefit of any change in those 
tests which may be made in the Durham case, and the 
argument in Point IV of the Supplemental Brief, pp. 20-30, 
is adopted here. It should be emphasized that the cases in 
this jurisdiction exemplify the process by which the legal 
tests of insanity have in the past adjusted to similar de¬ 
velopments in medical and public knowledge, and recognize 
the pertinence of generally accepted scientific data in per¬ 
iodic reformulations of the relevant tests. 

Our growing understanding of the functioning of the 
mind, furthermore, makes it abundantly clear that mental 
disorders shade by imperceptible gradations from the near 
normal to the completely disintegrated mentality. See 
Holloway v. United States, SO IT. S. App. D. C. 3, 5, 148 
F. 2d 665, 667 (1945). Tt necessarily follows that, whatever 
the formal test of criminal responsibility, there will be, 
among those who are found to be liable to criminal sanc¬ 
tions, a number who suffer from mental disease or defect 
in greater or lesser degree, and some to the extent that 
they cannot be considered fully accountable for their acts. 

Tn cases where the death penalty may be imposed, this 
fact has received widespread legal recognition, though in 
a number of different forms. This recognition accords with 
the general notion embodied in our statutes dividing mur¬ 
der into degrees that criminal sanctions should be adjusted 
not only to the objective evil of the act, but to the subjec- 
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tive culpability of the accused, as well. The District of 
Columbia statute, alone in the United States, contains an 
express requirement for first degree murder that the killing 
be done by one “of sound memory and discretion.” This 
language does not appear in the definition of second degree 
murder, nor indeed of any other crime, though of course 
insanity is a defense to all of them. 

The unique statutory definition, coupled with the general 
purpose underlying provisions for degrees of murder, pro¬ 
vide ample grounds for this Court to hold that evidence of 
mental disorder not amounting to insanity may be consid¬ 
ered in determining whether the accused is “of sound mem¬ 
ory and discretion” so as to be properly within the class 
which the statute has decreed shall be punished by death. 

Even under the existing law, the trial court’s charge to 
the jury was erroneous and confusing to an extent mani¬ 
festly prejudicial to the defendant. The charge concen¬ 
trates on the issue of irresistible impulse, to the practical 
exclusion of the right and wrong test though there was evi¬ 
dence which might have created a reasonable doubt whether 
defendant could in fact fully appreciate the consequences 
of his act and discriminate between right and wrong. The 
Court’s attempted distinction between “mental disorder” 
and “mental disease” fails to coincide with any relevant 
classification known either to the law or to psychology, and 
must have been extremely confusing to the jury. Coupled 
with the Court’s comments about so-called “psychopaths”, 
these features of the charge operated to exclude in effect 
from the jury’s consideration the long and detailed history 
of violent, explosive and motiveless outbursts which formed 
the principal evidentiary basis for the plea of not guilty by 
reason of insanity. 

At the trial the Government sought to discharge its bur¬ 
den of proving the sanity of the accused beyond a reason¬ 
able doubt by the testimony of two psychiatrists who had 
made what can only be considered perfunctory examina¬ 
tions. Such evidence is insufficient. See United States v. 
Baldi, 192 F. 2d 540, 564-66 (3d Cir. 1951) (Biggs, C. J., 
dissenting). 
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Finally, defense counsel outlined a tenable theory of the 
evidence which might have raised a doubt in the minds of 
the jury that the killing did not occur “in the perpetration 
of a robbery” and thus could have been no more than mur¬ 
der in the second degree. Therefore, the Court below should 
have charged the jury on the issue of second degree murder. 
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ARGUMENT 

I. IN ACCORDANCE WITH THE VIEW WHICH THIS COURT HAS 
TRADITIONALLY TAKEN IN CASES INVOLVING THE DE¬ 
FENSE OF INSANITY, THE PRESENTLY APPLICABLE TESTS 
FOR LEGAL INSANITY SHOULD BE REVISED TO REFLECT 
MORE ADEQUATELY CURRENT LEVELS OF SCIENTIFIC 
AND PUBLIC UNDERSTANDING OF THE NATURE AND 
CAUSES OF MENTAL DISORDER. 

From almost its earliest days, the common law has recog¬ 
nized that a defendant suffering from serious mental dis¬ 
order 1 is not liable to punishment for acts which, in another 
person, would be criminal. See Glueek, Mental Disorder 
and the Criminal Law, 125-129 (1925), and authorities there 
cited. The question of the appropriate instruction under 
which this issue should be submitted to the jury has been 
exhaustively briefed and argued to this Court in a pending 
case, Durham v. United States , 1). C. Cir. No. 11,859, Jan¬ 
uary Term, 1954. It would serve no purpose to review 
again the authorities marshalled for the Court in that case. 
The argument for the defendant there, insofar as it is ap¬ 
plicable, is adopted here. See Supplemental Brief lor Ap¬ 
pellant, Durham v. United States, supra, 20-34. The pres¬ 
ent defendant should clearly have the benefit of any change 
in the law of legal insanity in this jurisdiction, especially 
in view of the gravity of the offense charged, and the fact 
that his sentence is a capital one. 

The Durham brief shows clearly that, although it is the 
existence of serious mental disorder that in theory operates 
to relieve a defendant from liability to punishment, com¬ 
mon law courts have heretofore insisted upon a showing 

1 Mental disorder is used in this brief, except where it appears in 
direct quotations, to mean a medically recognized abnormal mental 
condition. Tt may include “mental disease”, a deterioration of 
mental condition occurring at and after a definite point in life, and 
“mental defect”, a disorder existing from at or near birth. “In¬ 
sanity” or “legal insanity” is used to denote immunity from crim¬ 
inal sanctions. The terminology is used here for convenience only, 
and does not purport to comprehend scientifically recognized classi¬ 
fications. See Glueek, Mental Disorder and the Criminal Law, 14-15 
(1925). 
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of one of a limited number of overt manifestations of men¬ 
tal disturbance as the only competent proof of the required 
mental condition. The specific overt manifestations which 
are today accepted as the sole evidence of the required 
mental disorder in this jurisdiction are: (1) a defect of 
reason rendering the accused incapable of distinguishing 
right from wrong, and (2) a so-called irresistible impulse 
to commit the act in question. 

The reasons and historical accidents which account for 
the emphasis in judicial opinions upon demonstration of 
specific symptoms rather than the disease itself have been 
exhaustively catalogued elsewhere. See Glueck, Mental 
Disorder and the Criminal Law, 1.23-86 (1925); Report of 
the Royal Commission on Capital Punishment, Cmd. 8932, 
397-406. Whatever the reasons, this insistence has been the 
object of a century-long criticism of mounting intensity, 
not only by specialists in the field of mental disease but by 
laymen and distinguished judges as well. This criticism 
has emphasized three major deficiencies in the present 
rules. In the first place, concentration on one or two symp¬ 
toms ignores the growing understanding of the causes and 
nature of mental disease, a growth which has been con¬ 
spicuously marked in the century since the presently exist¬ 
ing tests were first formulated. This scientific development, 
which to a large extent has been embodied in the general 
public attitude towards mental disease,- has demonstrated 
beyond contradiction that the critical symptoms of the 
judicial tests do not necessarily, or even in a majority of 
cases, in fact accompany serious mental disorders. The 
same disorder may show quite different symptoms in strik¬ 
ingly apparent form, in different persons and circum- 

2 For a general indication of public understanding and concern 
with mental disorder, see the section on Mental Illness in Health 
Inquiry, The Toll of Our Major Diseases, Their Causes, Prevention 
and Control, Preliminary Rep. of the House Committee on Inter¬ 
state and Foreign Commerce, II.R. Rep. No. 1338, 83d Cong., 2d 
Sess. 121-43 (1954). 
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stances. Indeed, the scientific development has shown that 
emphasis upon rational activity, or any single phase of 
mental activity, is affirmatively misleading. Man’s person¬ 
ality is a unified whole. Serious mental disorder neces¬ 
sarily affects all phases of mental activity, even though 
some may appear to continue to function normally. 

Secondly, it is insisted, the existing rules distort the 
issue to be decided bv the jury. Since a number of defend- 
ants who are clearly mentally disordered, and who are as 
clearly not responsible for their acts, do not fulfill the judi¬ 
cial tests, the jury must either ignore its oath and acquit, 
or deny to an irresponsible person the disposition which 
is intended by the law. Even if injustice is avoided in 
most cases by the jury’s distortion of the rule, it can hardly 
be argued that such distortion makes for dignity, respect, 
or efficacy in the administration of the criminal law. And, 
unless we are to deny any function to the instructions of 
the trial court, we must admit the possibility that the pres¬ 
ent tests may induce the jury to convict where the defend¬ 
ant is in fact irresponsible and should be acquitted. 

Thirdly, it is said, the present rules make it impossible 
for the expert witness, the psychiatrist, to give the jury 
and the court the full benefit of his technical knowledge of 
the defendant’s mental condition. Moreover, by requiring 
him to answer what he knows to be the ultimate question 
of the defendant’s responsibility, in terms which are ir¬ 
reconcilable with his special training and knowledge, these 
rules may place him in an ethical dilemma where he may 
be forced to violate both his professional oath and his oath 
as a witness. It may not be too much to say that this has 
contributed to the uncongenial atmosphere that many psy¬ 
chiatrists have felt in the courtroom, and thus helped to 
deny to the administration of criminal justice the services 
of many of the most competent practitioners. See Prelim¬ 
inary Report of the Committee on Forensic Psychiatry of 
the Group for the Advancement of Psychiatry, 16, n. 2. 

The existence of this criticism can hardly be unknown to 
anyone who has had contact with the criminal law. What 
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is perhaps less recognized is that just such a growth and 
deepening of public and scientific understanding has been 
the motivating force in the past for continuous revision of 
the legal standards governing the defense of insanity from 
the time when that defense was first recognized by the com¬ 
mon law. Emphasis upon the persistence of the rules laid 
down by the Judges of England after the decision in 
M’Nagliten's case has tended to obscure the fact that they 
themselves were the product of an organic common-law 
growth, and they have since been modified by the same 
process in many jurisdictions in this country. 

Indeed, the cases in this very judisdiction dramatically 
exemplify this growth process. Tn United States v. Clarke , 
2 Cr. 158 (1). C. ISIS), one of the earliest reported cases in 
the District, the Court instructed that if the jury 

“should be satisfied by the evidence that the prisoner 
at the time of committing the act charged in the indict¬ 
ment was in such a state of mental insanity ... as not 
to have been conscious of the moral turpitude of the 
act they should find him not guiltv.” 

It will be seen that this charge is a far cry from the pre¬ 
cise formulation directed to specific, more or less medically 
recognized symptoms of paranoia which were promulgated 
30 years later in M’Naghton’s case. The jury was left rela¬ 
tively at large to determine the issue of insanity according 
to their own common-sense notions, and without substan¬ 
tial technical direction by the court. 

Gniteau ’s case, 1 Mackey 498 (D. C. Sup. Ct. 1882), marks 
the formal adoption of the M’Naghten rules in this juris¬ 
diction, though it appears from a discussion of the evidence 
in the Court’s opinion that the right-and-wrong test was 
already applicable as a matter of practice. 1 Mackey at 546. 
The Court held that 

“Insanity is a defense on the very ground that it dis¬ 
ables the accused from knowing that his act is wrong. 
The very essence of the inquiry is whether his insanity 
is such as to deprive him of that knowledge.” Ibid. 
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The instruction which was approved read in almost the 
terms of the M’Xaghten rule, namely, that for the defense 
of insanity to succeed, the jury must 

“find from the whole evidence that, at the time of the 
commission of the homicide, the prisoner, in conse¬ 
quence of disease of mind, was laboring under such a 
defect of his reason that he was incapable of under¬ 
standing what he was doing, or that it was wrong.” 
See 10 Fed. 161, 186 (D.C. D.C. 1881). 

The appellate court, however, reserved the question of ir¬ 
resistible impulse, saying only that a refusal to instruct in 
those terms was not error where the evidence provided no 
basis for such a theory or ground of defense. 1 Mackey at 
550. The right-and-wrong test was confirmed by way of 
dictum in United States v. Lee, 4 Mackey 489, 496 (D.C. 
Sup. Ct. 1886). 

It was not long, however, before the question reserved 
in the Guiteau case was pressed again upon the Court. In 
Travers v. United States, 6 App. 1). C. 450 (1895), defend¬ 
ant excepted to the refusal of the trial court to charge the 
jury that 

“if he knew [the act] was wrong [and] did not have 
the mental power to refrain from doing it, they should 
find him not guiltv.” Id. at 463. 

The Court was doubtful if the evidence justified submission 
of the insanity question to the jury at all, but concluded, in 
any event, that the charge given was not erroneous. It is 
instructive to see, however, that the charge approved, al¬ 
though adhering to the general formula of the M’Naghten 
rules put the question to the jury “whether the defendant 
knew or responsibly appreciated that it was wrong to kill 
a human being.” Id. at 464 (emphasis supplied). This, in 
itself, marks a considerable departure from the pristine 
severity of the right-and-wrong test. 

Again in Taylor v. United States, 7 App. D.C. 27 (1895), 
and Snell v. United States, 16 App. D.C. 501 (1900), the 
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Court expressly rejected tlie irresistible impulse test. In 
each of these cases, the trial court had instructed that if 
the accused was sane until shortly before the commission 
of the act, and shortly thereafter, the jury must, as a matter 
of law, find him sane at the time of the act. 7 App. D.C. 
at 33, 43; 16 App. 1). C. at 523-24. In each case the Court 
of Appeals recognized that the effect and purpose of the 
charge were to exclude an “irresistible impulse” acquittal 
(characterized in the Taylor case as the defense of 
emotional insanity). See 7 App. D.C. at 41-44; 16 App. 
D.C. at 524. In the Taylor case, after “copious extracts 
were read to us from Doctor William A. Hammond’s Trea¬ 
tise on Insanity” the Court took the position that “what¬ 
ever may be the cry of scientific experts, the law does not 
recognize, but condemns, the doctrine of emotional in¬ 
sanity ...” 7 App. D.C. at 43. And in Snell it reiterated 
that the “theory [of irresistible impulse] has never 
received the sanction of the courts of the United States in 
the administration of the criminal law.” 16 App. D.C. 
at 524. 

This Court may perhaps be pardoned some considerable 
sympathy with its predecessor’s dismissal of the experts. 
Nevertheless, in the end it was “the cry of scientific 
experts” that prevailed. In Smith v. United States, 59 
App. D.C. 144, 36 F. 2d 54S (1929), this Court reversed a 
murder conviction on the ground that the trial court had 
refused to charge the jury that 

“Where, though conscious of them and able to dis¬ 
tinguish between right and wrong, and to know the 
acts were wrong, yet his will, the governing power of 
his mind was, otherwise than voluntarily, so completely 
destroyed that his action was not subject to it but 
beyond his control, it will be their duty to acquit the 
defendant, ...” Id. at 144, 36 F. 2d at 548. 

The Court recognized that the charge embodied a 
departure from the earlier rule, but, adverting to “the 
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great advancement of medical science as an enlightening 
influence on this subject” went on to hold 

“that the accused must be capable, not only of distin¬ 
guishing between right and wrong, but that he was not 
impelled to do the act by an irresistible impulse ...” 
Id. at 145, 36 F. 2d at 549. 

The Court’s review of the prior practice makes it clear 
that trial courts in the District had in fact been instructing 
on the issue of irresistible impulse within a scant five years 
of the Snell decision, perhaps on the authority of Davis v. 
United States, 165 U.S. 373 (1897). In any event, the 
Court had 

“no hesitation in declaring it to be the law of this 
District that, in cases where insanity is interposed as 
a defense, and the facts are sufficient to call for the 
application of the rule of irresistible impulse, the jury 
should be so charged.” Id. at 146, 36 F. 2d at 550. 

The Smith decision unequivocally establishes two 
propositions of the first importance for the cases now 
under consideration by this Court. First, the rules and 
standards governing the trial of the question of insanity 
in this District are to be established and revised from time 
to time by this Court sitting, like a state Supreme Court 
as the highest common-law court in the jurisdiction. This 
view has been recently confirmed by the Supreme Court in 
Fisher v. United States, 328 U.S. 463, 476 (1946). Second: 
In the continuous process of modification and adaptation 
of these rules “the great advancement in medical science 
as an enlightening influence on this subject” is a datum to 
be fullv considered. 

The forces working toward new revision of the tests of 
insanity were indirectly before the Court in Bolloivay v. 
United States, 80 U.S. App. D.C. 3, 148 F. 2d 665 (1945). 
The precise issue in that case was whether, on any view of 
the evidence, the jury could have found the defendant sane 
beyond a reasonable doubt. Id. at 4,148 F. 2d at 666. The 
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decision is, therefore, not strictly controlling on the issues 
raised in these cases. Nevertheless, because the Court, in 
affirming the conviction, inferentially approved the existing 
rules after consideration of at least some of the factors 
that have been urged in the Durham case and here, the 
opinion merits careful analysis. 

Judge Arnold, speaking for the Court, explicitly 
recognized the wide divergence between the assumptions 
about the human mind which are necessarily involved in the 
administration of the “right-and-wrong” and “irresistible 
impulse” tests, and the findings of scientific investigators 
in the field. The law 

“assumes that there is a facultv called reason which 
is separate and apart from instinct, emotion and im¬ 
pulse, that enables an individual to distinguish 
between right and wrong and endows him with moral 
responsibility for his acts.” Id. at 4, 148 F. 2d at 666. 

“The modern science of psychology . . . does not 
conceive that there is a separate little man in the top 
of one’s head called reason whose function it is to 
guide another unruly little man called instinct, 
emotion or impulse in the way lie should go.” Id. at 
5, 148 F. 2d at 667. 

That this gap exists, of course, is clearly the case. It is 
not at all clear, however, that the gap is the inevitable 
result of the difference in approach between the institutions 
of the criminal law and the diagnostic and therapeutic out¬ 
look of the psychiatrist. It may be conceded that the 
application of tests of legal insanity “however they are 
phrased, to a borderline case can be nothing more than a 
moral judgment that it is just or unjust to blame the de¬ 
fendant for what he has done.” Id. at 4, 148 F. 2d at 666. 
No doubt also the general understanding of the com¬ 
munity, and indeed the substantial body of professional 
opinion 3 would agree that, in the present stage of know- 

3 See Karpman, Criminality, Insanity and the Laic, 39 J. Crim. 
Law & Criminology 5S4 (1949). 
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ledge, at least “A complete reconciliation between the 
medical tests of insanity and the moral tests of criminal 
responsibility is impossible.” Id. at 5, 14S F. 2d at 667. 
But these premises do not lead inexorably to the conclusion 
that nothing can or should be done to infuse the legal 
standards with a more adequate recognition of the facts 
of mental disorder which both the community at large and 
the medical investigators have accepted as true. 

“Responsibility is a moral question; and there is no 
issue on which it is more important that the criminal 
law should be in close accord with the moral standards 
of the community. There can be no pre-established 
harmony between the criteria of moral and of criminal 
responsibility, but they ought to be made to approx¬ 
imate as nearly as possible. The views of ordinary 
men and women about the moral accountability of the 
insane have been gradually modified by the develop¬ 
ment of medical science, and, if the law cannot be said 
to have always kept pace with them, it has followed 
them at a distance and has slowly adjusted itself to 
their changes. It is therefore proper and necessary 
to enquire from time to time whether the doctrine of 
criminal responsibility, as laid down by the common 
law and applied by the courts, takes due account of 
contemporary moral standards and of modern ad¬ 
vances in medical knowledge about the effects of 
mental abnormality on personality and behavior.” 
Report of the Royal Commission on Capital Punish¬ 
ment, Cmd. 8932, 99. 

By what right, moreover, can this Court pronounce that 
“the instinctive sense of justice of ordinary men” con¬ 
ceives that defect of reason, alone, draws with it immunity 
from moral blame. See SO U.S. App. D.C. at 4, 148 F. 2d 
at 666. Juries of ordinary men, applying “our inherited 
ideas of moral responsibility to prosecutions of individuals 
for crime” have time and again acquitted defendants as 
insane who clearly did not meet the formal tests, addressed 
to defect of reason and irresistible impulse, read in the 
charge. This is the judgment of every competent observer 
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of the present tests in action. See, e.g., Testimony of 
Justice Frankfurter, Report of the Royal Commission on 
Capital Punishment, Cmd. S932, 102; see also id. at 81-85, 
106. Moreover, where the question is the defendant’s 
ability to stand trial, or the propriety of executing sen¬ 
tence, our “inherited ideas of moral responsibility” ara 
not offended bv the fact that a wholly different standard 
is used. The unadulterated medical diagnosis is commonly 
followed, though the result is frequently no different in 
practice from acquittal by reason of insanity. See id. at 
78, Cohen, Murder, Madness and the Law 32-33 (1952); 
Guttmacher and Weihofen, Psychiatry and the Law, 433-41 
(1952). All this is only to be expected, for “the instinctive 
sense of justice of ordinary men” is shaped and modified 
in part, at least, by the current of scientific advance. 

Finally, the Holloway opinion insists that 

“Legal tests of criminal insanity are not and cannot 
be the result of scientific analysis or objective judg¬ 
ment. There is no objective standard by which such 
a judgment of an admittedly abnormal offender can be 
measured.” Id. at 4, 148 F. 2d at 666. 

“Psychiatry offers us no standard for measuring the 
validity of the jury’s moral judgment as to 
culpability.” Id. at 5, 148 F. 2d at 667. 

Yet is this not exactly what the presently applicable tests 
of insanity seek to do? Do they not attempt to standardize 
what this Court rightly recognizes as essentially a sub¬ 
jective moral judgment given by the jury as the epitome 
of the moral sense of the community? Do they not com¬ 
pound the offense by erecting as the objective test and 
measure symptoms which coincide neither with the medical 
findings as to the nature of the disease nor the moral 
notions of culpability? 

With all deference, it is submitted that this Court should 
not leave the confusions and evasions of the Holloway 
case as its last word on this subject. The insight of 
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Cardozo, then Chief Justice of the New York Court of 
Appeals, in his address to the New York Academy of 
Medicine, was a sounder one: 

“I know it is often said, and very likely with technical 
correctness, that the statute ought not to be viewed 
as defining insanity. What it does, and all that it does, 
is to state the forms or phases of insanity that will 
bring immunity from punishment. All this may be 
true, yet it is hard to read the statute without feeling 
that by implication and suggestion it offers something 
more. It keeps the word of promise to the ear and 
breaks it to the hope. Let us try to improve its science 
and at the very least its candor.” Selected Writings 
of Benjamin Nathan Cardozo 388 (Hall ed. 1947). 

We would improve both the science and the candor of 
the administration of the defense of insanity by abandon¬ 
ing the present symptom-oriented tests and putting the 
moral issue to the jury on a broad factual instruction. To 
meet present criticism, so far as it is generally accepted, 
and to provide adequate flexibility for future development, 
such an instruction should be based on the following 
principles: 

(1) It should establish as decisive no single symptom or 
group of symptoms, no medical theory, and no psychia- 
trically approved catalogue of mental disturbances, but 
should concentrate on the existence of serious mental dis¬ 
order as such. The insanity instruction in this case 
graphically illustrates the pitfalls when the untrained court 
assumes to speak in terms of medical classifications. See 
pp. 64-66 infra. To expect a judge to impart to the jury 
the depth and subtlety of meaning that is summed up in 
the medical term “psychopathic personality” is as fruitless 
as to expect the layman to grasp the full implications of a 
line of common-law decisions. The case experience of the 
practitioner gives him a “feel” without which categoriza¬ 
tion becomes flat, arbitrary and dangerously misleading. 


27 


(2) It should recognize both the potentialities and the 
limitations of the expert witness. . . the principal 
function of a psychiatrist who testifies on the mental state 
of an abnormal offender”, as this Court has said, “is to 
inform the jury of the character of his mental disease.” 
Holloway v. United States, supra, at 5, 148 F. 2d at 667. 
This the psychiatrist can do if he is permitted to explain, 
directly, in terms of his own discipline and experience, 
the nature of the disorder, the medical basis for the 
diagnosis, and the probable consequences for the conduct 
of the defendant. When the psychiatrist goes further, 
however, and speaks to the ultimate question of legal 
responsibility (as he necessarily does under the present 
rules, see United States v. Quit can, 1 Mackey 49S, 546 (D.C. 
Sup. Ct. 1882)) he leaves the expert domain and gives 
judgment on a moral issue with no more authority or com¬ 
petence than any member of the community. 4 

(3) This ultimate moral issue is peculiarly in the 
province of the jury. It should be left to that body upon 
all the evidence, lay, expert, and the jury’s own observa¬ 
tion of the defendant in court. 

In the view of the amicus, these requirements can best be 
met by submitting the issue of responsibility simply and 

4 In the Holloway ease, this Court said the conclusion of the 
psychiatrist on the moral issue was relevant, but not binding. 80 
U.S. App. D.C. at 5, 148 F. 2d at 607. The psychiatrists them¬ 
selves do not claim so much. “The psychiatric expert would be 
further considered as acting against the code of his profession if 
he undertook to give an opinion as to the responsibility or irrespon¬ 
sibility of the accused. These are purely moral or purely legal 
questions. The psychiatrist on the witness stand may not use his 
medical prestige and authority to help the moralist who is willing 
to pass judgment, or to help the courts or the jury to lean in a 
direction about which a clinical psychiatrist knows nothing except 
insofar as he is a man and a citizen.” Zilboorg. The Psychology 
of the Criminal Act and Punishment 125 (1954). See also Pre¬ 
liminary Report of the Committee on Forensic Psychiatry of the 
Croup for the Advancement of Psychiatry 17. 
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directly to the jury. This was the conclusion of a majority 
of the Royal Commission on Capital Punishment which, 
after an exhaustive canvass of the possibilities, recom¬ 
mended that in place of the M’Naghten formula the jury 
should be left to determine “whether at the time of the act 
the accused was suffering from disease of the mind or 
mental deficiency to such a degree that he ought not to be 
held responsible.” Report of the Royal Commission on 
Capital Punishment, Cmd. S932, 276. 

This recommended instruction might be strengthened 
and pointed somewhat as follows: 

The jury must find beyond a reasonable doubt on all 
the evidence that the accused was not, at the time of 
the act charged, suffering from severe mental dis¬ 
order to the extent that he should not be held to the 
minimal standards of conduct imposed by the criminal 
law with respect to that act. 

This would emphasize for the jury that their concern must 
be not with any disturbance of the mind, but with a mental 
condition having substantial disintegrating effect upon the 
normal capacity to regulate conduct in accordance with 
well defined social demands. 

It must be admitted that such formulations have a vague, 
at-large sound, not wholly satisfying to the common 
lawyer. Yet here, as elsewhere in the law, the quest for 
certainty may be illusory. Once it is recognized, as this 
Court has done in the Holloway case, that the ultimate 
judgment is essentially a moral one, it follows that it is 
impossible to assure mechanical equality of result by im¬ 
prisoning the moral judgment in the strictures of a logical 
formula. 

There is yet another reason for judicial resistance to 
broader rules for the determination of insanity. It is the 
argument that the safety of the community requires a 
stringent standard, so that disordered criminals will not 
early be set free to commit new and perhaps graver 
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depredations. Echoes of this fear may be heard in the 
recent words of judges of this court. See Tatum v. United 
States, 88 U.S. App. D.C. 386, 393, 190 F. 2d 612, 619 
(1951) (Clark, J. dissenting); Fisher v. United States, 80 
U.S. App. D.C. 96, 97, 149 F. 2d 28, 29 (1945). 

Here again the judicial memory outlives the facts. The 
strict insanity rules are the product of an age when 
criminal penalties were severe, and when, except in un¬ 
usual cases, the defendant acquitted by reason of insanity 
emerged from the courtroom to his liberty. See Glueck, 
Mental Disorder and the Criminal Law 134 n. 3, 392-93 
(1925). 5 Today, the situation is quite the reverse. 
Criminal penalties are relatively mild. Even for rather 
serious offenses, prison terms are short, and they are fore¬ 
shortened by the devices of parole and time off for good 
behavior. Bv contrast, institutionalization of the dis- 
ordered person may be truly indeterminate, and follows all 
but automatically upon acquittal by insanity. See Glueck, 
Mental Disorder and the Criminal Law 391-418 (1925); 
Guttmacher and Weihofen, Psychiatry and the Law 422-23 
(1952). Despite sensational newspaper treatment of a 
few crimes, there is no real evidence of significant 
premature releases. See, e..?., Overholser, The Psychiatrist 
and the Law 9S-101 (1953). It is time to recognize that, 
considerations of justice and humanity apart, the safety 
of the community itself requires a diametrically opposite 
approach to the defense of insanity than that which pre¬ 
vailed when our present rules were new. 

5 Glueck says that in Hadfield’s case, 27 How. St. Tr. 1282 
(1800), a landmark case in the development of the law of insanity 
where Lord Erskine's eloquence won acquittal for a defendant who 
had shot at George TIT, the judge concluded that “it is absolutely 
necessary for the safety of society that he be disposed of.” Tn 
default of other provisions he remanded the prisoner “to the con¬ 
finement he came from.” This event led to the enactment of the 
first statute for dealing with the problem. Glueck, op. cit. supra . 
at. 148-49. 
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If, despite these considerations, a rule which gives the 
feel of greater direction to the jury is desired, the rule 
now applicable in New Hampshire, somewhat modified, has 
much to commend it. In that state, since the decision in 
State v. Jones, 50 N. II. 369 (1871), the issue is whether 
the act charged was “the offspring or product of mental 
disease in the defendant.” Id. at 39S. The jury answers 
two questions: “First: Had the prisoner a mental 
disease? Second: If he had, was the disease of such a 
character, or was it so far developed, or had it so far sub¬ 
jugated the powers of the mind as to take away the 
capacity to form or entertain criminal intent?” Id. at 393. 

The first form in which this New Hampshire doctrine is 
phrased—was the act a product of a mental disorder from 
which the accused was suffering—meets the three require¬ 
ments for a satisfactory test outlined above. It is tied to 
no fixed classifications or svmptomology of mental dis¬ 
order. As medical knowledge is expanded and hypothesis 
verified, expert testimony reflecting new advances can be 
readily brought to bear under the formula. The two 
aspects of the test do not distort the testimony of the 
expert. He can talk meaningfully to the question whether 
a mental disorder existed, and, if so, the part which it 
played in bringing about the act. See Preliminary Peport 
of the Committee on Forensic Psychiatry of the Group for 
the Advancement of Psychiatry 18. The ultimate questions 
of fact—the existence of the disorder and its connection 
with the act charged—are left to the jury. And although 
the concept of causation implicit in the test is not free 
from difficulty, on the whole the jury questions are 
presented directly, simply and understandably. 

The alternate formulation of the New Hampshire rule— 
whether the mental disease had so far subjugated the mind 
of the accused that he was unable to form a criminal intent 
—is more troublesome. Literally applied, it could result 
in more severity than the present right-and-wrong test. 


31 


Only if “intent” is conceived as the product of the total 
personality does the test fall in line with present concep¬ 
tions of mental disorder. See II Stephen, History of the 
Criminal Law of England 100, et scq.; Glueck, Mental Dis¬ 
order and the Criminal Law 107-22 (1925). Viewed in a 
certain light, incapacity to form criminal intent is just as 
much a symptom of mental disorder as incapacity to dis¬ 
tinguish right from wrong. From this point of view it 
entails the same difficulties with expert testimony and the 
same distortion of the issues for the jury. 

This second formulation of the New Hampshire test 
seems designed to insure that only serious or advanced 
mental disorders will be effective to confer immunity from 
punishment. If this is so, the end is better served and with 
less confusion by incorporating the requirement of serious 
disorder in the first version of the test. That would then 
require the jury to say whether the defendant was suffer¬ 
ing from severe mental disorder of which the act charged 
was a consequence. So limited, the test could not be con¬ 
sidered too lenient. It has the merit of a proven history 
of over 80 years in one American jurisdiction, and 
coincides rather closely with the Preliminary Report of the 
Committee on Forensic Psychiatry of the Group for the 
Advancement of Psychiatry 22. 

In the last analysis, given the recognition that an issue 
of moral judgment is essentially involved, the precise 
formulation of the charge to the jury is of less importance 
than the decision that the issue should be submitted to the 
jury in terms that do not distort it and that do give the 
jury the full benefit of all the evidence bearing on it. Such 
a decision is peculiarly within the province of a court 
exercising the traditional authority of the common law. 
See Fisher v. United States , 328 U.S. 463, 476 (1946); 
United States v. Baldi, 192 F. 2d 540, 568 (Biggs, C. J. 
dissenting). This Court is particularly well placed to take 
the lead in such an advance. It has already avowed the 
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importance of scientific development in deciding questions 
of this character- Smith v. United States, supra. In recent 
opinions it has shown an increasing and disturbed 
consciousness of the grave problems posed for the insanity 
defense by the growth of public and professional under¬ 
standing of mental disorder. See Iloiloway v. United 
States, supra; Fisher v. United States, SO U.S. App. D.C. 
96, 149 F. 2d 2S (1945); Tatum v. United States, supra. It 
sits not only as one of the eleven intermediate Federal 
Courts of Appeal, but as the highest Court in this juris¬ 
diction, so that the influence of its decision may be widelv 
diffused in American judicial developmnt. 

The case for decisive action has been overwhelmingly 
made. Such action is well within the Court’s authority and 
traditions. It can no longer be withheld consistently with 
the duty and the responsibility of this Court. 

II. THIS COURT SHOULD ESTABLISH AS LAW IN THE TRIAL OF 
MURDER CASES THAT A DEFENDANT. SUFFERING FROM A 
MENTAL DISORDER NOT AMOUNTING TO INSANITY UN¬ 
DER THE APPLICABLE TESTS. IS ENTITLED TO HAVE THE 
MENTAL DISORDER TAKEN INTO ACCOUNT BY THE JURY 
IN DETERMINING WHETHER HE IS "OF SOUND MEMORY 
AND DISCRETION" AS REQUIRED BY THE STATUTE FOR 
MURDER IN THE FIRST DEGREE AND THE PUNISHMENT OF 
DEATH. 

Whatever the test of criminal responsibility, the result 
of its application to an individual defendant is an all-or- 
nothing judgment: He is necessarily found sane and 
amenable to criminal punishment, or insane and wholly 
exempt. It is widely recognized, however, that “mental 
cases are a series of imperceptible gradations from the 
mild psychopath to the extreme psychotic . . .” Holloway 
v. United States, 80 U.S. App. D.C. 3, 5, 14S F. 2d 665, 667 
(1945). It is apparent, then, that any process which views 
the mental condition of a defendant in black and white 
terms is a blunt instrument for dealing with such a multi¬ 
form phenomenon as mental disease. 
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In the ordinary criminal conviction the flexibility of 
modern penology, as exemplified by maximum-minimum 
sentences, parole, time off for good behavior, and, 
especially as to Federal prisoners, special institutional 
facilities for care and treatment of mentally disordered 
prisoners, permits adjustment of penal treatment to the 
individual case. Thus these variations in mental condi¬ 
tion are of lesser practical importance at the trial. In 
cases where the death penalty is imposed, however, these 
devices can have no effect in adjusting the punishment to 
the actual level of the defendant’s culpability. As a result, 
there has been and continues to be pressure for recogni¬ 
tion in capital cases of the diminished capacity of some 
offenders, arising from mental disorder not sufficient to 
bring complete immunity from punishment, to order their 
conduct in response to the standards of the criminal law. 

These pressures, in one of their many forms, were con¬ 
sidered by this Court in Fisher v. United States, 80 U.S. 
App. D.C. 96, 149 F. 2d 28 (1945), and were there rejected. 
The Supreme Court affirmed. 328 U.S. 463 (1946) (5-3 
decision). Justice Feed, speaking for the Court, was care¬ 
ful, however, 

“to express no opinion upon whether the theory for 
which petitioner contends should or should not be made 
the law of the District of Columbia. Such a radical 
departure from common law concepts is more properly 
a subject for the exercise of legislative power or at 
least for the discretion of the courts of the District. 
. . . Matters relating to law enforcement in the 
District are entrusted to the courts of the District. 
. . . Where the choice of the Court of Appeals of the 
District of Columbia in local matters between con¬ 
flicting legal conclusions seems nicely balanced, we do 
not interfere.” Id. at 476. 

A decision on this issue is therefore clearly within the 
competence of this Court. In the view of the amicus, 
the Court should reconsider its position in the Fisher case 
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and establish as law in this District that mental disorder, 
not amounting to insanity, may be sufficient to reduce the 
degree of crime in murder cases from first to second 
degree. 

A. Both Medical and Legal Authorities Have Recognized the 
Existence of a Class of Offenders. Who. While Not Wholly 
Irresponsible. Are Affected by Mental Disorder to the Ex¬ 
tent That They Cannot be Held Fully Responsible for Their 
Acts. 

The classic statement of the psychiatric case for 
diminished responsibility was made by White in 1923: 

“To conceive that an individual is either absolutely 
responsible or absolutely irresponsible is to fly in the 
face of perfectly patent facts that are in everybody’s 
individual experience and is only comparable to such 
beliefs of the Middle Ages that a person is possessed 
of a devil or is not possessed of a devil, and therefore 
is or is not a free moral agent.” White, Insanity and 
the Criminal Law 89 (1923). 

TIis conclusions were based on a growing bodv of 
psychiatric research and literature existing at the time he 
wrote.' 1 They have since been overwhelmingly confirmed 
by investigation in the medical field. See, e.g., 
Abrahamsen, Crime and the Human Mind 186 (1944); 
Guttmacher and Wcihofen, Psychiatry and the Law 424-33 
(1952): Zilboorg, The Psychology of the Criminal Act and 
Punishment 45 (1954); Preliminary Report of the Com¬ 
mittee on Forensic Psychiatry of the Group for the 
Advancement of Psychiatry 4, 17-1S; Aschaffenburg, 
Psychiatry and flic Criminal Law, 32 J. Crim. L. & 
Criminology 3, 8-9 (1941); Lott, Criminal Responsibility, 
30 J. Crim. L. & Criminology 693 (1940); Perkins, Partial 
Insanity, 25 J. Crim. Law & Criminology, 175 (1934). 

c See, c.g., Hoag, Crime, Abnormal Minds and the Law 77 
(1923) ; Healv, The Individual Delinquent 30 (1917) ; Grasset, The 
Semi-Insane and the Semi-Responsible (JellifTe transl. 1907). 
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The British Medical Association in a memorandum pre¬ 
pared for the Royal Commission on Capital Punishment 
said: 

“They [the M’Naghten rules] assume the existence 
of two opposite states of mind . . . and they ignore 
the gradation of intermediate states between full 
knowledge and complete lack of knowledge. The 
Association believes that there are mentally abnormal 
persons charged with murder who cannot be absolved 
from all responsibility but whose responsibility 
should be held to be so reduced, through defect of 
reason or disorder of emotion resulting from disease 
of the mind, as to make it undesirable that they should 
suffer the extreme penalty.” Report of the Royal 
Commission on Capital Punishment, Cmd. 8932, 142. 

Dr. Winfred Overholser of St. Elizabeth’s suggests an 
apt simile: 

“. . . to the physician . . . health and sanity are 
both only relative terms. There is a wide gamut be¬ 
tween the dying invalid and the professional athlete, 
somewhere between the two extremes of which most of 
us are found. In the same way the person of superb 
mental balance and intelligence is far removed from 
the driveling idiot or the regressed schizophrenic, com¬ 
pletely rapt in his fantasies and out of contact with 
the world.” Overholser, The Psychiatrist and the 
Law 46 (1953). 

But there is little need to belabor the obvious, for these 
empiric facts have been noticed, not only by this Court, see 
p. 44, supra, but by state courts, see Commonwealth v. 
Stabinsh), 313 Pa. 231, 238, 169 Atl. 439, 442 (1933), and 
bv the Supreme Court as well. See Fisher v. United 
States, 32S U.S. 463, 475 (1946). 

Given these medical findings, it is not surprising that, 
since the early part of the century, almost every legal 
scholar who has dealt with this problem has reached the 
conclusion that the courts should accord recognition to this 
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group of offenders, principally by way of mitigation or 
modification of the punishment to which they would other¬ 
wise be subject, and particularly in capital cases. 7 

As early as 1916, a committee of physicians and lawyers 
appointed by Professor Wigmore as President of the 
American Institute of Criminal Law and Criminology, 
under the chairmanship of Professor Edwin R. Keedy, 
proposed a definition of criminal responsibility which 
provided for recognition of mental disorder not amounting 
to such insanity as would relieve completely from punish¬ 
ment. See Keedy, Insanity and Criminal Responsibility, 
30 Harv. L. Rev. 534, 551-54, 738 (1917). This proposal 
was approved both by the Institute and by the Conference 
on Medical Legislation of the American Medical Associa¬ 
tion. Id. at 536. 

Professor Sheldon Glueck in his monumental work con¬ 
cludes that among 

“the principal modifications in the existing substantive 
law that are recommended herein [is] the adoption of 
the concepts of semi-responsibility and habitual crimi¬ 
nality with their medico penal connotations.” Glueck, 
Mental Disorder and the Criminal Law 388 (1925). 

The conclusions of Keedy and Glueck have been approved 
by other distinguished authorities. 8 


7 The close connection between this problem, as well as the 
broader one of insanity itself, with capital punishment is illustrated 
bv the fact, that the Royal Commission on Capital Punishment, 
despite its narrow terms of reference, found it necessary’ to devote 
almost one third of its report, and a commensurate amount of its 
effort to the questions of irresponsibility and diminished responsi¬ 
bility. See also Glueck. Mental Disorder and the Criminal Law 484 
(1925) ; cf. Guttmacher and W T eihofen, Psychiatry* and the Law 
432 (1952). 

8 See 1 Wharton, Criminal Law § 64 (12th ed. 1932); Weihofen, 
Insanity as a Defense in Criminal Law* 100-03 (1933) ; Hall, Mental 
Disease and Criminal Responsibility, 45 Col. L. Rev. 677, 717 
(1945) ; cf. Michael and Wechsler, A Rationale of the Law of Homi- 
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In 1934, a joint meeting of the Criminal Law Section of 
the American Bar Association and interested medical 
groups gave its imprimatur, resolving that 

“Provision should be made whereby mental disorder 
which is not sufficient for acquittal may result in treat¬ 
ment other than that provided for persons who are not 
mentally disordered.” See Perkins, supra, at 186. 

And since the decision in the Fisher case, a new impetus 
has been given to the demand of legal and medical writers 
for revision of the law. 9 

It is significant to note that the present defendant—who 
on the uncontradicted evidence of the government experts 
and lay witnesses is a borderline mental defective, if not 
feebleminded—fits closely the categories which both 
medical and legal authorities have indicated as most 
appropriate for diminished responsibility disposition. 
Thus, the Royal Commission concluded 

“There can be no doubt that, in the feebleminded, 
judgement, moral sense and appreciation of right and 
wrong are defective, and the power of self-control is 
substantially less than that of a normal person; . . . 
There may be cases in which these defects of intellect 
and of self-control are so great as to justify those 
affected by them being held wholly irresponsible. On 


cidc. 37 Col. L. Rev. 701, 752-60 (1037); Weihofen, Partial Insanity 
and Criminal Intent. 24 Ill. L. Rev. 505 (1930); Woodbridge, 
Physical and Mental Infancy in the Criminal Law, 87 IT. of Pa. L. 
Rev. 426 (1939). 

9 See Overholser, The Psychiatrist and the Law 44-46 (1953); 
Guttmacher and Weihofen, Psychiatry and the Law 428-33 (1952); 
Keedv, A Problem in First Degree Murder: Fisher v. United Stales, 
99 U. of Pa. L. Rev. 267 (1950) ; Taylor, Partial Insanity as A ffect¬ 
ing the Degree of Crime — A Commentary on Fisher v. United 
States, 34 Calif. L. Rev. 625 (1946); Weihofen and Overholser, 
Mental Disorder Affecting the Degree of Crime, 56 Yale L. J. 959 
(1947) ; Note, Premeditation and Mental Capacity, 46 Col. L. Rev. 
1005 (1946); Communication from Professor George Dession to 
the amicus, March 8, 1954, printed as Appendix B, hereof. 
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the whole, however, medical witnesses, appeared to 
consider that, save in exceptional cases, the feeble¬ 
minded should be regarded as having diminished 
responsibility rather than as being wholly 
irresponsible, and we accept this view.” Report of the 
Royal Commission on Capital Punishment, Cmd. S932, 
121. See also, Id. at 133, 135-40. 

Professor Glueck sees room for the concept in cases of 
“borderline mental disease or defect,” Glueck, Mental Dis¬ 
order and the Criminal Law 19S-206 (1925), in cases of 
“psychopathic inferiority . . . and in some of the 
psychonsuroses”, id. at 310-12, and in cases bordering on 
feeblemindedness. Id. at 336-37. Indeed, Glueck says the 
“principal effect” of such a rule “would be to take feeble¬ 
minded, neurotic, and psychopathic individuals committing 
homicides out of the class of those subjected to the death 
penalty, ...” Td. at 484. Cf. Guttmacher and Weihofen, 
Psychiatry and the Law 425-26 (1952); Preliminary 
Report of the Committee on Forensic Psychiatry of the 
Group for the Advancement of Psychiatry 4. It thus 
appears that whatever the scope of any doctrine of 
diminished responsibility which may be adopted, the de¬ 
fendant here is, on any view of the evidence, the type case 
for its application. 

Such intermediate mental conditions have, in fact, been 
taken into account by the law in most jurisdictions, here 
and abroad by a variety of devices. These operate, not in 
terms of guilt or innocence as does the insanity defense, 
but to modify the degree of the crime or the character of 
the punishment in the light of mental abnormality. Before 
considering the basis which may be properly invoked in 
the District of Columbia, it is desirable to review the 
experience to date. 
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B. Most Courts Have Recognized That, Where the Death Pen¬ 
alty May be Imposed, Evidence of Mental Disorder Not 
Amounting to Insanity May be Admitted as Relevant to 
the Degree of the Offense or the Punishment to be Ad¬ 
ministered. 

1. Mental disorder, not amounting to insanity, as effecting 
the specific intent required for the crime charged . 

The argument that mental disorder not amounting to 
insanity should be considered in determining whether a 
particular defendant had or could have had the specific 
intent necessary to the crime charged has apparently been 
considered in 26 American jurisdictions counting this 
District. The cases are analyzed in some detail in Appen¬ 
dix A of this Brief. In the view of the amicus, eight states 10 
can he counted as having definitely accepted the doctrine, 
and six more have probably done so. u Seven jurisdic¬ 
tions 12 have clearly rejected it. Another five appear 
unfavorable. 13 

The principal context in which the question arises is in 
prosecutions for murder on the issue of whether the 
accused was capable of or did in fact premeditate and 
deliberate the killing so as to bring the offense within the 
definition of murder in the first degree. This is also the 
chief concern of many of the writers on the subject. E.q., 
Keedy, Insanity and Criminal Responsibility, 30 Harv, L. 
Rev. 535, 551-54 (1917); Weihofen, Partial Insanity and 
Criminal Intent, 24 Ill. L. Rev. 505 (1930); Weihofen and 
Overholser, Mental Disorder Affecting the Degree of 
Crime, 56 Yale L. J. 959 (1947). In the present case, where 
homicide in the course of a robbery was charged, premedi- 

10 California, Colorado, Connecticut, Indiana, New York, Ohio, 
Utah, Wisconsin. 

11 Illinois, Kentucky, Maryland, Oregon, Rhode Island, Virginia. 

12 Arizona, District of Columbia, Tdalio, Missouri, Nevada, Penn¬ 
sylvania, Washington. 

13 Arkansas, Florida, Massachusetts, New Jersey, Texas. 
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tation and deliberation were unnecessary to make the kill¬ 
ing first degree murder. Nevertheless, there may be scope 
for the application of the doctrine in determining whether 
the defendant had or could have had the intent necessary 
for the underlying felony. 

The point has been considered in a few cases. Of these, 
BattaUno v. People, 118 Colo. 587, 199 P. 2d 897 (1948); 
State v. Fisko, 58 Xev. 65, 70 P. 2d 1113 (1937); and 
State v. Janies, 96 N.J.L. 132, 114 Atl. 553 (1921) take 
the view that evidence of mental disorder not amounting 
to insanity has no bearing where felony murder is charged. 
It should be stressed, however, that of the three jurisdic¬ 
tions involved, only Colorado had accepted the general 
doctrine of “partial responsibility” at the time. 

On the other hand, it was agreed in People v. Rupp, 260 
P. 2d 1 (Cal. 1953), where the offense was murder in the 
course of rape, that evidence of defendant’s mental condi¬ 
tion would be properly admissible on the question of the 
existence of the intent necessary for the felony. The 
court affirmed the conviction despite the exclusion of such 
evidence, however, on the ground that the necessary in¬ 
tent—to have sexual intercourse—appeared abundantly 
from the evidence at the trial. In Robertson v. State, 113 
Ind. 510, 16 X.E. 184 (1SS8), and apparently in Jessup v. 
Comwomcealtli, 185 Va. 610, 39 S.E. 2d 638 (1946), evi¬ 
dence of defendant’s feeblemindedness, admittedly insuffi¬ 
cient to satisfy the insanity test, was declared relevant to 
the question whether the defendant had the necessary 
intent for larceny. And in People v. Moran, Justice Car- 
dozo said: 

“Whenever intent becomes material, its quality or 
persistence—the deranging influence of fear or sudden 
impulse or feebleness of mind or will—is matter for 
the jury if such emotions or disabilities can conceiv¬ 
ably have affected the thought or purpose of the 
actor.” 246 N.Y. 100, 102, 158 X.E. 35, 36 (1927). But 
see People v. Rizzi, 297 X.Y. S74, 79 X.E. 2d 274 
(1948). 
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A number of writers have agreed that “The rationale cf 
the rule extends to all crimes involving either specific or 
general intent, including negligent crimes and excluding 
only those statutory crimes in which no wrongful state of 
mind is required.” Weihofen and Overholser, supra. 
970. See also Report of the Royal Commission on Capital 
Punishment, Cmd. S932, 144; Perkins, supra, at 182; 
Keedy, Insanity and Criminal Responsibility, 30 Harv. L. 
Rev. 535, 551-54 (1917); Brief for the United States, 
Fislier v. United States, U.S. Sup. Ct., No. 122, October 
Term, 1945, pp. 31-32; Communication from Professor 
George Dcssion to the amicus, March 8, 1954, Appendix B. 

This view gains further support from cases dealing with 
the defense of intoxication, to which the theory of mental 
disorder affecting the degree of crime has often been 
analogized. See Fisher v. United- States, 328 U.S. 463, 
473-75 (1946). Evidence of intoxication, like evidence of 
mental disorder not amounting to insanity, has been prin¬ 
cipally considered as affecting the deliberation and pre¬ 
meditation necessary to raise a homicide to murder in the 
first degree. See, e.y., FLopt. v. People, 104 U.S. 631 
(1881). 14 It has often been considered, however, as going 
to the intent necessary for other crimes, whether consid- 


14 The District of Columbia has carlv, clearly and stronjrlv 
adopted the intoxication defense. See. e.g., United States v. Bowen, 
4 Cr. 604 (D.C. 1835) ; Bishop v. United States. 71 App. D.C. 
132, 107 F. 2d 207 (1030): McAfTee v. "United States. 72 App. 
D.C. 60, 111 F. 2d 100 (1040). Tn Sabens v. United States, 40 
App. D.C. 440 (1013), this Court held that one who planned and 
premeditated a murder and then nerved himself with drink for 
the deed was entitled to the benefit of the defense. One is re¬ 
minded of the passionate cry of Judge Kalisch: “The law is not 
the creation of such barbarous and insensible animal nature as to 
extend a more lenient legal rule to the case of a drunkard, whose 
mental faculties are disturbed by his own will and conduct, than to 
the case of a poor demented creature afflicted by the hand of God.” 
State v. Noel, 102 N.J. L. 659, 133 Atl. 274, 2S5 (1926) (concurring 
opinion). 
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ered alone or as providing the underlying felony for first 
degree murder. See Hall, Intoxication and Criminal Re¬ 
sponsibility, 57 Harv. L. Rev. 1045 (1944). 

Counsel has been able to discover fifteen jurisdictions 
other than the District of Columbia 15 in which the question 
has arisen in this form. Of these, fourteen hold that the 
evidence of intoxication is admissible to show whether 
defendant had or could have had the intent necessary to 
constitute the particular felony involved, 10 although in 

15 The District of Columbia cases are discussed at pp. 45-46, infra. 

1(1 Alabama: Moran v. State, 34 Ala. App. 23S. 39 So. 2d 419 
(1949) (assault with intent to rape) ; Brown v. State, 142 Ala. 
287. 38 So. 268 (1904) (assault with intent to murder) ; Whitten 
v. State. 115 Ala. 72, 22 So. 483 (1897) (assault with intent to 
ravish) ; White v. State, 103 Ala. 72, 16 So. 63 (1894) (bribery) ; 
Chatham v. State, 92 Ala. 47. 9 So. 607 (1891) (larceny). The 
doctrine is confined to offenses requiring a specific rather than a 
general intent. Rhodes v. State, 3 Ala. App. 182, 57 So. 1021 
(1912). 

Delaware: State v. Kavanaugh, 20 Del. 131, 53 Atl. 335 (1902) 
(larceny). 

Florida: Jenkins v. State, 58 Fla. 62, 50 So. 582 (1909) (break¬ 
ing and entering to commit petit larcencv; affirmed because no 
evidence on which to base intoxication instruction). 

Illinois: People v. Brislane, 295 Ill. 241, 129 X.E. 185 (1920) 
(robbery-murder; conviction affirmed because no evidence on which 
to base intoxication instruction); People v. Jones, 263 Ill. 564, 105 
X.E. 774 (1914) (attempt to commit burglary); Schwabacher v. 
People, 165 Ill. 618, 46 X.E. S09 (1897) (burglary). 

Indiana: Booher v. State, 156 Ind. 435, 60 X.E. 156 (1901) 
(conspiracy to commit murder). 

Iowa: State v. Harrison, 167 Iowa 334, 149 X. W. 452 (1914) 
(assault with intent to rape); State v. Donovan, 61 Iowa 369, 16 
X.W. 206 (18S3) (assault with intent to rape). 

Kentucky: Abbott v. Commonwealth, 305 Ivy. 620, 205 S.W. 2d 
348 (1947) (malicious cutting with intent to kill; relevant, but 
no special instruction needed when crime is divided into degrees) ; 
Patterson v. Commonwealth, 251 Ivy. 395, 65 S.W. 2d 75 (1933) 
(breaking with intent to steal) ; Cannon v. Commonwealth, 243 
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some, the degree of intoxication necessary to sustain the 
defense seems to amount to almost complete loss of con- 

Ky. 302, 47 S.W. 2d 1075 (1932) (larcency; under the influence 
of narcotics); Terhune v. Commonwealth, 144 Ky. 370, 138 S.W. 
274 (1911) (robbery). 

Massachusetts: Commonwealth v. Taylor, 263 Mass. 356, 161 
N.E. 245 (1928) (murdcr-robbcry-rapc; instruction given and ap¬ 
proved). 

Nebraska: Daugherty v. State, 154 Neb. 376, 48 N.W. 2d 76 
(1951) (larceny; instruction given and approved); Shannon v. 
State, 111 Neb. 457, 196 N.W. 635 (1923) (mayhem; instruction 
given and approved); Latimer v. State, 55 Neb. 609, 76 N.W. 207 
(1S98) (robbery): Ford v. State, 46 Neb. 390, 64 N.W. 1082 (1895) 
(larceny; instruction given and approved) ; Hill v. State, 42 Neb. 
503, 60 N.W. 916 (1894) (robbery-murder; instruction given and 
approved); O’Grady v. State, 36 Neb. 320, 54 N.W. 556 (1893) 
(attempt to pass forged check). 

Nevada: State v. Johnny, 29 Nev. 203, 87 Pae. 3 (1906) 
(robbery-murder; instruction given and approved). 

New Jersey: State v. Roach, 119 N.J. L. 488, 197 Atl. 33 (1938) 
(burglary-murder; instruction given, but apparently only appli¬ 
cable where insanity is interposed). 

Nett: York: People v. Cummings, 274 N.Y. 336, 8 N.E. 2d 8S2 
(1937) (robbery-murder) ; People v. Seiler, 246 N.Y. 262, 158 N.E. 
615 (1927) (robbery-murder, accessory; instruction given and ap¬ 
proved) ; People v. Koerber, 244 N.Y. 147, 155 N.E. 79 (1926) 
(robbery-murder); People v. Burley, 282 App. Div. 408, 122 N.Y.S. 
2d 760 (1953) (larceny); People v. Best, 253 App. Div. 491, 2 
N.Y.S. 2d 842 (1938) (robberv) ; People v. Garrv, 237 App. Div. 
769, 263 N.Y. Supp. 288 (1933). N. Y. Penal Law § 1220 enacts 
the intoxication defense, but is merely a codification of the com¬ 
mon-1 aw rule. 

Oregon: State v. Morris, S3 Ore. 429, 163 Pac. 567 (1917) 
(lareenv-murder; instruction given and approved, defendant ob¬ 
jected). 

West Virginia: State v. Phillips, 80 W. Va. 748, 93 S.E. 828 
(1917) (breaking and entering with intent to steal). 

It must be admitted that some of the cases above dealing with 
attempts should be cautiously treated, because of the greater 
prominence of the element of intent in attempts. See Holmes, The 
Common Law 65-70 (1S81). 
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scious control. 17 In Texas, the only jurisdiction in which 
a contrary rule prevails, the result is required by statute. 18 

The doctrine that intoxication may reduce the degree of 
crime, then, is not limited to cases where premeditation 
and deliberation arc necessary for first degree murder. 
It follows in logic, as well as on the authorities, that the 
relevance of evidence of mental disorder should not be 
so limited either. It would be no departure to consider 
the evidence in determining whether defendant had the 
necessary intent to commit the underlying felony, in this 
case robbery. 

"What is that intent? There is not much discussion of 
it in the District of Columbia cases. According to Edwards 
v. United States, 78 U.S. App. D.C. 226, 139 F. 2d 365 
(1943), housebreaking, robbery and burglary are merely 
aggravated forms of larceny; and reference to Talbert 
v. United States, 42 App. D.C. 1 (1914), indicates that the 

11 The question is not very satisfactorily treated in the cases. 
In Alabama, the early rule, laid down in Chatham v. State, supra, 
was that the defendant must be so drunk as not to be conscious that 
he was committing a crime or as to be unable to distinguish right 
from wrong. But this seems to have been supplanted by the more 
familiar version that the accused must raise a reasonable doubt 
that he was sufficiently sober to form the necessary specific intent. 
Whitten v. State, supra. Iowa has specifically found erroneous an 
instruction which required that the defendant be so drunk as to be 
unable to distinguish right from wrong. State v. Harrison, supra. 
And Kentucky reversed as too stringent an instruction which told 
the jury that defendant must be so drunk as not to know what 
he was doing. Patterson v. Commonwealth, supra. Nebraska dis¬ 
approved an instruction which cast the test in the same form as 
that of insanity. Lattimer v. State, supra. 

18 Texas: This state has a statute eliminating the defense of in¬ 
toxication. Tex. Penal Code art. 40a. Early cases seemed to dis¬ 
regard this in cases requiring specific intent. See. e.g., Reagan v. 
State, 28 Tex. App. 227, 12 S.W. 601 (1889). These were over¬ 
ruled on the basis of the statute, however, in Clinton v. State, 132 
Tex. Crim. Rep. 303, 104 S.W. 2d 39 (1937), and Texas now re¬ 
jects the defense in murders and felonies alike. 
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usual larceny requirement of “intent to appropriate the 
article to his own use” applies in the District. Id. at 17. 
That some such specific intent is necessary is clearly shown 
by Vinci v. United States, 81 U.S. App. D.C. 386, 159 F. 
2d 777 (1947), and Mumforde v. United States, 76 U.S. App. 
D.C. 107, 130 F. 2d 411 (1942), the latter a felony-murder 
case, in both of which the Court held that the issue of 
defendant ’s abandonment of his intent to rob was properly 
submitted to the jury. Indeed, in Goodall v. United States, 
86 U.S. App. D.C. 14S, 180 F. 2d 397 (1950), the Court 
clearly indicated that evidence of intoxication was admis¬ 
sible in a prosecution for murder in the course of robbery 
to show whether defendant had the intent to rob. 

The intoxication cases in this jurisdiction give a clearer 
indication of the nature of the intent to which the evidence 
of Stewart’s mental deficiency would be relevant. In 
Ryan v. United States, 26 App. D.C. 74 (1905), a larceny 
case, the Court of Appeals held that “the specific intent 
to deprive the owner of his property is a necessary in¬ 
gredient of the crime.” Id. at 81. Recognizing that intoxi¬ 
cation may have a significant bearing on the question of 
the existence of that intent, the Court reversed the convic¬ 
tion, but warned: 

“That the accused may have been drunk, in the ordi¬ 
nary - sense of that word, is not sufficient. He must have 
been so drunk as to have been incapable of forming 
the intent to steal; that is to say, incapable of con¬ 
sciousness that he is committing a crime,—incapable 
of discriminating between right and wrong.” Ibid. 

It may well be doubted that such a stringent view can 
properly be maintained. Clearly, an intent to appropriate 
requires rather sophisticated awareness of such concepts 
as possession and ownership, which at least some of the 
incidents described in the testimony about the present 
defendant indicate he may not have had. Moreover, such 
a limitation ignores the element of volition which has been 
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stressed as a necessary ingredient of common-law mens rea. 
See II Stephen, History of the Criminal Law of England 
100 et seq.; Glueck, Mental Disorder and the Criminal Law 
107-22 (1925); Keedy, Insanity and Criminal Responsi¬ 
bility, 30 Harv. L. Rev. 535, 546-51 (1917). It would appear 
that this Court has recently recognized the inadequacy 
of the Ryan case, for in Edwards v. United States, 84 U.S. 
App. D.C. 310,172 F. 2d S84 (1949), it reversed, per curiam, 
a conviction for larceny and housebreaking where the trial 
court had instructed on intoxication in the exact language 
of the Ryan case. In the Edwards case the Court said: 

“Where a specific intent is essential to the crime 
charged and evidence is introduced that might create 
reasonable doubt whether the defendant was sober 
enough to be capable of forming this intent, the jury 
must be instructed to acquit if they have such a doubt.” 
Ibid. Cf. Proctor v. United States, 85 U.S. App. D.C. 
341,177 F. 2d 656 (1949). And see n. 17, supra. 

The intoxication cases in the District of Columbia and 
elsewhere have been examined in such detail because of the 
close analogical relationship between them and the ra¬ 
tionale by which mental disorder has been invoked to 
reduce the degree of crime. Whatever the precise nature 
of the intent required for robbery in this District, the 
Court ’s opinions have made it clear that intoxication may 
affect the existence of that intent. If therefore, the Court 
were to adopt now the doctrine which it rejected in the 
Fisher case, that doctrine would be applicable equally to 
felony-murder as to premeditated murder. Under it, this 
defendant would be entitled to a new trial. For reasons 
hereinafter stated, however, the amicus believes that an¬ 
other basis for taking account of the phenomenon of 
diminished responsibility is preferable to the one adopted 
in the cases discussed above. 
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2. Mental disorder not amounting to insanity as affecting 

the punishment imposed. 

In a considerable number of judisdictions, both here and 
abroad, evidence of mental disorder not amounting to 
insanity is taken into account directly in assessing the 
punishment, rather than by finding a lesser degree of crime, 
as in the cases previously discussed. These jurisdictions 
include a majority of those which have rejected the doctrine 
previously discussed. 

The mitigation approach received great prominence in 
this country in the Loeb-Leopold trial, where Clarence 
Darrow pleaded the defendants guilty and, in the hearing 
on punishment resorted extensively to expert psychiatric 
testimony for the purpose of avoiding the death sentence. 
See Cohen, Murder, Madness and the Law 41-46 (1952); 
Glueck, Mental Disorder and the Criminal Law 418 (1925). 
See also id. at 412-18. Today in the great majority of 
jurisdictions where the sentencing authority has discre¬ 
tion with respect to capital punishment, and where the 
question has been passed on, evidence of mental abnormal¬ 
ity not amounting to insanity is admissible as going to 
the exercise of that discretion. 19 In Hamblin v. State, 


10 Only a very few states have been found which exclude the 
evidence. Ashbrook v. State, 49 Ohio App. 298, 197 N.E. 214 
(1935) (some evidence of mental abnormality apparently went to 
the jury, but appellate court disapproved); State v. Shackleford, 
232 X.C. 299. 59 S.E. 2d 825 (1950). This is the rule in Califor¬ 
nia, also. People v. French. 12 Cal. 2d 720, 87 P. 2d 1014 (1939); 
People v. Troche, 206 Cal. 35, 273 Pac. 767 (1928). But the result 
there seems dictated by the fact that, by statute, pniilt and punish¬ 
ment are fixed at a trial on the preneral issue at which the defendant 
is conclusively presumed sane, and the question of insanity is 
specially tried later. But see People v. Rupp. 260 P. 2d 1 (Cal. 
1953). * 

By contrast, a number of states have expressly held that evi¬ 
dence of mental abnormality is admissible on the issue of punish¬ 
ment. State v. Behler, 65 Idaho 464, 146 P. 2d 338 (1944) (re¬ 
viewing court upset death penalty in part on evidence of defend- 
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81 Neb. 148, 115 N.W. S50 (1908), the appellate court 
reduced a death sentence fixed by the jury for first degree 
murder to one of life imprisonment, saying: 


ant’s feeblemindedness) ; State v. Van Vlack, 57 Idaho 315, 65 P. 
2d 736 (1937) (same ease in which doctrine that evidence goes to 
the degree of crime was rejected) ; Perciful v. Commonwealth, 212 
Ky. 673, 279 S.W. 1062 (1925); Harris v. Commonwealth, 1S3 Ky. 
542, 209 S.W. 509 (1919); Commonwealth v. McNeil, 328 Mass. 
436, 104 X.E. 2d 153 (1952) ; Sundahl v. State, 154 Neb. 550, 48 
N.W. 2d 689 (1951) (admissible but not controlling) ; Hamblin 
v. State, 81 Neb. 148, 115 N.W. 850 (1908) (reviewing court upset 
death penalty on evidence that defendant was epileptic): State v. 
Molnar, 133 N.J.L. 327, 44 A. 2d 197 (1945) (jury may consider 
evidence of mental abnormality, but defendant is not entitled to 
charge specifically directing jury’s attention to it) ; Commonwealth 
v. Stabinsky, 313 Pa. 231, 169 Atl. 439 (1933); Commonwealth v. 
Wooding, 355 Pa. 555, 50 A. 2d 328 (1947) (jury may consider 
evidence of mental abnormalitv, but defendant is not entitled to 
charge specifically directing jury’s attention to it); Commonwealth 
v. Elliott, 371 Pa. 70, 89 A. 2d 782 (1952) (three judge court pro¬ 
nouncing sentence on plea of guilty) ; State v. Markham, 100 Utah 
226, 112 P. 2d 496 (1941); State V Brown, 60 Wvo. 379, 151 P. 
2d 950 (1944) (sentencing on plea of guilty). Cf. State v. Doering, 
48 Iowa 650 (1878) (assault with intent to kill). 

Other courts have described the character of evidence admissible 
in mitigation of punishment in terms so comprehensive as clearly 
to cover evidence of mental abnormality. Hernandez v. State, 43 
Ariz. 424, 32 P. 2d 18 (1934); Smith v. People, 32 Colo. 251, 75 
Pae. 914 (1904) (sentencing on plea of guilty) ; Gardner v. State, 
90 Ga. 310, 17 S.E. 86 (1892) ; People v. Mangano. 375 Ill. 72, 30 
X.E. 2d 428 (1940); Fletcher v. People, 117 Ill. 184. 7 X.E. 80 
(1886) ; State v. Skaug, 63 Xev. 59. 161 P. 2d 708 (1945) (evi¬ 
dence admitted; defendant not entitled to special instruction); 
Oliver v. State, 24 Okla. Cr. 134. 216 Pac. 488 (1923). The Fed¬ 
eral courts are in this group. See Winston v. United States, 172 
U.S. 303, 313 (1899). 

Of these jurisdictions, Arizona, Georgia, Iowa. Kentucky, Massa¬ 
chusetts, Nevada and New Jersey permit the evidence of mental 
abnormality to be taken into account in fixing the punishment 
only where it is already in the record in relation to some substan¬ 
tive issue in the case. 
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‘‘The evidence tends strongly to convince us that, 
owing to a physical and mental condition, there may be 
grave doubts as to his responsibility for his acts at 
the time of the tragedy, and yet he is neither an idiot, 
an imbecile or a maniac. We can find no justification 
for taking his life, nor should he ever be discharged 
from confinement.” 115 N.W. at 857. 

And in Commonwealth v. Stabinski, 313 Pa. 231, 238, 169 
Atl. 439, 442 (1933), the Court in asserting that medical 
evidence not showing insanity should go to the jury on 
the question of mitigation of punishment, said: “Dimin¬ 
ished responsibility is a scientific fact, scientifically estab¬ 
lished and capable of being analyzed.” 

A number of the very same jurisdictions which reject 
the view that mental disorder may affect the specific 
intent for first degree murder are found among those 
accepting such evidence in mitigation of the death penalty. 
Of these, Pennsylvania is the most emphatic. But Idaho, 
Massachusetts and New Jersey as well have passed directly 
on the issue. Arizona and Nevada have expressed their 
rule on mitigating circumstances in terms more than broad 
enough to comprehend mental disorder. In the District 
of Columbia, of course, there is no jury discretion as to 
the death penalty for first degree murder; but as to the 
crime of rape, where such discretion does exist, mental 
disorder was clearly recognized by this Court as one of 
the factors which may be relevant. Tatum v. United States, 
88 U.S. App. D.C. 386, 392,190 F. 2d 612, 618 (1951). Thus, 
seven of the twelve jurisdictions which deny the efficacy 
of mental disorder to reduce the degree of crime have 
availed themselves of the alternate route of mitigation, 
where discretion exists, to take account of the diminished 
responsibility of abnormal offenders. 

Aside from these American examples, in England, where 
executive clemency is exercised to stay the death penalty- 
in 58% of murder convictions, sec Keport of the Royal 
Commission on Capital Punishment, Cmd. 8932, 14, the 
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Royal Prerogative of Mercy has been exercised in “an 
increasing proportion of cases” where the medical experts 


find 


“psycho-neurosis, psychopathic personality, mental 
deficiency and other borderline states, and . . . report 
[that] in their opinion it was associated with the 
crime.” Id. at 130. See also Id. at 120, 311-14. 

The Commission thought that 

“the Home Secretary . . . gives due weight to the 
medical aspects of the case in deciding whether to 
recommend to exercise of the Prerogative. The ques¬ 
tion must, however, remain whether it would not be de¬ 
sirable, if it were practicable, to amend the law so as to 
enable the passing of the sentence of death to be 
avoided in cases of this kind ...” Id. at 130-31. 

The law of Scotland, also examined by the Royal Com¬ 
mission, takes account of diminished responsibility of the 
defendant as a matter of law in the murder trials without 
considering it in relation to intent as is done in the 
American cases. If the jury finds in favor of the plea of 
diminished responsibility it brings in a verdict of culpable 
homicide and “the sentence may be imprisonment for life 
but is usually for a fixed terms of years and is subject to 
the normal remission for good conduct.” Id. at 132. The 
evolution of the Scottish doctrine is outlined in detail in 
the Royal Commission Report, id. at 131-33, and excerpts 
from the leading Scottish judicial pronouncements arc 
printed extensively at pp. 392-96. From these it appears 
that “where the jury are satisfied that a person charged 
with murder, though not insane, suffered from mental 
weakness or abnormality bordering on insanity to such 
an extent that his responsibility was substantially dimi¬ 
nished,” the defense of diminished responsibility is suc¬ 
cessfully maintained. Id. at 131. A charge which has 
since been cited frequently with approval was given to 
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the jury by Lord Justice Clerk in H.M. Advocate v. Savage, 
1923 J.C. 49: 

“Even if the prisoner has not proved that he was 
insane at the time, has he proved that his mental 
condition was such as to reduce his crime from the 
crime of murder—which has only one penalty, well 
known to you, attached to it—to the crime of culpable 
homicide, which varies in degree? 

* * * 

“Formerly there were only two classes of prisoners— 
those who were completely responsible and those who 
were completely irresponsible. Our law has now come 
to recognize in murder eases a third class, the class 
which I have described, namely those who, while they 
may not merit the description of being insane, are 
nevertheless in such a condition as to reduce the quality 
of their act from murder to culpable homicide. 

# * • 

“It is very difficult to put it in a phrase, but it has 
been put in this way: that there must be aberration 
or weakness of mind; that there must be some form of 
mental unsoundness: that there must be a state of 
mind which is bordering on, though not amounting 
to, insanity, that there must be a mind so affected 
that responsibility is diminished from full responsi¬ 
bility to partial responsibility—in other words, the 
prisoner in question must be only partially account¬ 
able for his actions. And I think one can see running 
through the cases that there is implied . . . that there 
must be some form of mental disease.” Id. at 392-93. 

It will be seen from this language that the doctrine is 
confined to murder cases. 

The Koval Commission, after reviewing the European 
practice with respect to diminished responsibility, Report 
of the Koval Commission on Capital Punishment, Cmd. 
S932, 414-16, as well as the cases in the United States where 
mental disorder is held to affect the degree of crime, id. 
at 413-14, concluded that: 

“The arguments in favour of adopting this course 
are strong. It must be accepted that there is no sharp 
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dividing line between sanity and insanity, but that the 
two extremes of ‘sanitv’ and ‘insanity’ shade into one 
another by imperceptible gradations. The degree of 
individual responsibility varies equally widely; no 
clear boundary can be drawn between responsibility 
and irresponsibility. . . . The acceptance of the doc¬ 
trine of diminished responsibility would undoubtedly 
bring the law into closer harmony with the facts and 
would enable the courts to avoid passing sentence of 
death in numerous cases in which it will not be 
carried out.” Id. at 143. 

The Commission refrained from formally urging the adop¬ 
tion of this doctrine, however, for it felt that such a recom¬ 
mendation was outside the scope of its authority. Id. at 
144. 

C. The General Purpose Underlying Statutes Dividing Murder 
into Degrees, Together with the Unique Statutory Defini¬ 
tion of First Degree Murder in the District of Columbia, 
Provide Ample Grounds for Considering Evidence of 
Mental Disorder Directly on the Question Whether the 
Accused Satisfies the Statutory Requirements for First 
Degree Murder. 

The foregoing review of current practice demonstrates 
that, despite formal insistence on the all-or-nothing tests 
of criminal responsibility, there is strikingly widespread 
legal response to mental disorders concededly insufficient 
to confer complete immunity from punishment. The prac¬ 
tical effect of the various devices is chiefly, though not 
exclusively, to exempt from capital punishment offenders 
suffering from such disorders. It is hard to understand 
how this Court, one of the few to recognize explicitly the 
fact of gradations in mental disturbance, can also remain 
one of the few to refuse explicitly to make broad provision 
for this fact in its administration of the criminal law’. 

Congress has acted to divide the crime of murder in 
this jurisdiction into two degrees. It is universally recog¬ 
nized that such a division is designed to make the punish- 
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merit more adequately fit the crime. The first such statute, 
enacted in Pennsylvania in 1794, expressly calls attention 
to this purpose in its Preamble: 

“Whereas the design of punishment is to prevent the 
commission of crimes, and to repair the injury that 
hath been done thereby to society or the individual, 
and it hath been found by experience, that these 
objects are better obtained by moderate but certain 
penalties, than by severe and excessive punishments: 
And whereas it is the duty of every government to 
endeavor to reform, rather than exterminate offend¬ 
ers, and the punishment of death ought never to be 
inflicted, where it is not absolutely necessary to the 
public safety: ...” Pa. Laws, 1794, c. 257. 

Since it is clear that, in terms of their objective conse¬ 
quences, all murders are equally reprehensible, the only 
basis for such a discrimination between kinds of murders 
is the subjective culpability of the accused. That dis¬ 
crimination in terms of this subjective culpability is the 
function of the degree statutes has been widely recognized. 
In the words of Professor Dession: 

“(3) In respect of the degrees of offenses, I suppose 
we have been accustomed to grade them according to 
two kinds of factors: (a) Objectively—according to 
a social evaluation of the overt behavior and its con¬ 
sequences: and (b) Subjectively—according to the 
kind of personality and motivation thought to be 
involved. 

“(4) Diminished responsibility would seem to affect 
a person’s capacity to will both his overt behavior 
and also the consequences which may ensue from it. 
For these reasons I would think it equally relevant to 
crimes said to require only a general intent as well 
as the others. 

“(5) The designation of a crime (including the degree 
assigned to it) in a judgment of convication is, I 
suppose, merely important for two reasons: (a) It is 
important that the applicable framework for sen¬ 
tencing be clearly fixed in this fashion; and (b) For 
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purposes of general deterrence as well as public infor¬ 
mation and fairness to the defendant, it is important 
that the judgment accurately and discriminately de¬ 
scribe the sort of person he is and the sort of situ¬ 
ation involved in the particular case. In other words, 
if anything is to be accomplished by setting an 
example, the example should clearly indicate what it 
is supposed to exemplify.” Communication from 
Professor George II. Dession to the amicus, March 8, 
1954, Appendix B hereof. 

And see, c.g., Aszman v. State, 123 Ind. 347, 24 N.E. 123 
(1889); People v. Wells, 33 Cal. 2d 330, 202 P. 2d 53 
(1949); Michael and Wechsler, A Rationale of the Law of 
Homicide , 37 Col. L. Rev. 701, 703-07 (1937); Note, Pre¬ 
meditation and Mental Cacapcity, 46 Col. L. Rev. 1005 
(1946). Indeed, this Court has said: 

“Statutes like ours, which distinguish deliberate and 
premeditated murder from other murder, reflect a 
belief that one who meditates an intent to kill and then 
deliberately executes it is more dangerous, more culp¬ 
able or less capable of reformation than one who kills 
on sudden impulse; or that the prospect of the death 
penalty is more likely to deter men from deliberate 
than from impulsive murder.” Bullock v. United 
States, 74 App. D.C. 220, 221, 122 F. 2d 213, 214 
(1941). See also, Bishop v. United States, 71 App. 
D.C. 132, 107 F. 2d 297, 301-02 (1939); Hamilton v. 
United States, 26 App. D.C. 382, 388-89 (1905). 

It seems clear that the mentally disordered defendant is 
not subject to deterrence in the same measure as are nor¬ 
mal persons. See Michael and Wechsler, A Rationale of 
the Law' of Homicide, 37 Col. L. Rev. 701, 752-57 (1937); 
von Hentig, The Limits of Deterrence, 29 J. Crim. L. & 
Criminology 555, 559 (193S). And the mitigation cases dis¬ 
cussed at pp. 47-52, supra, indicate clearly that he may be 
considered less culpable. The aptness of the parallel with 
those cases is emphasized by this Court’s recognition that 
the present code provision was designed as a substitute 
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for jury discretion, which had theretofore existed, in re¬ 
serving capital punishment for the most culpable of 
offenders. Johnson v. United States, 38 App. D.C. 347, 
352 (1912). Compare Winston v. United States, 172 U.S. 
303, 313 (1899). 

Of course, it cannot be argued that this Court should 
give the jury discretion which Congress has withheld. 
There are good grounds, however, for saying that Con¬ 
gress has not withheld this discretion, at least insofar as 
the consideration of mental disorder in first degree murder 
cases is concerned. 

The District of Columbia Code, alone among comparable 
statutes in this country, requires that to constitute first 
degree murder, the killing must be done by one “of sound 
memory and discretion”. Professor Keedy argues that 
since insanity is a defense to all degrees of murder, and 
indeed to all crimes, these words must necessarily betoken 
a Congressional intent that something less than insanity, 
in the sense of complete irresponsibility, would be a de¬ 
fense to first degree murder. Keedy, A Problem of First 
\Degree Murder: Fisher v. United States, 89 U. Pa. of 
L. Rev. 267, 287-88 (1950). Tracing these words to their 
roots in the common law, he defines “memory” as “mental 
capacity”, id. at 288 n. 143, and “discretion” as “the 
power of deciding and acting according to one’s judg¬ 
ment.” Ibid., n. 144. This argument may be countered by 
the fact that the second degree definition uses the word 
“murder” in its common law T sense, Hill v. United States, 
22 App. D.C. 395 (1903), and the common law definition 
includes the quoted words. See 3 Coke, Tnst. 47. 

It is not necessary, however, to adopt the extreme view 
of Professor Keedy that the statutory language manifests 
an affirmative Congressional intent. It is enough to 
recognize that the District of Columbia statute, among all 
the definitions of first degree murder, is alone in referring 
expressly to the defendant’s mental capacity. This, taken 
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with the generally recognized purpose of these statutes, to 
adjust the penalty to the subjective culpability of the 
accused, fully warrants this Court in holding that the ulti¬ 
mate penalty which the state can exact will be reserved for 
those whose full responsibility, and thus culpability, is 
assured. 

This method is preferable to admitting the evidence of 
mental disorder on the question of the necessary specific 
intent, as was urged in the Fisher case. It deals directly 
with the factual problem of diminished responsibility in 
terms consistent with the purpose and language of the 
statute, without obscuring the issue with the distracting 
conceptual problems surrounding intent. The latter in¬ 
volves the same compartmentalization of mental activity 
which is already a source of difficulty in the administration 
of the M’Naghten rules. Just as those rules focus un¬ 
realistically on defect of the rational “faculty”, the rela¬ 
tion of mental disorder to specific intent would focus on 
equally non-existent premeditative and deliberative 
“faculties”. At best such a doctrine involves a refine¬ 
ment and discrimination in the consideration of evidence 
which it is illusory to expect in juries. 

The arguments urged against the approach to dimin¬ 
ished responsibility here proposed are insubstantial. See 
Brief for United States, Fisher v. United States , U.S. 
Sup. Ot., No. 122, October Term 1945, pp. 29-32. Most of 
the difficulty in its application by the jury is eliminated if, 
as is here suggested, the question is divorced from the 
issue of the existence of the particular intent required for 
the crime. Though it may remain a close question in 
some cases whether the accused is in fact suffering from 
mental disorder, and if so what connection it had with 
the crime, these questions are identical in kind with those 
now answered by the jury on the insanity defense itself. 

The exact instruction under which the question should 
be submitted will, of course, depend upon the basic test 
for insanity which is adopted in the jurisdiction. For, by 
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hypothesis, diminished responsibility contemplates a 
mental disorder not amounting- to insanity under the appli¬ 
cable tests. The question of whether or not the defendant 
is completely immune to punishment must first be decided. 
Professor Glueck, who concluded that the present right- 
and-wrong and irresistible impulse tests of insanity be 
retained in broadened and modified form, argues for an 
instruction that the defendant should be found “partially 
insane and semi-responsible” if, though his mind was 
clearly disordered, he remained capable of distinguishing 
between right and wrong and was not subject to irresistible 
impulse. See Glueck, Mental Disorder and the Criminal 
Law 478-80 (1925). At the other extreme, the Committee 
on Forensic Psychiatry of the Group for the Advancement 
of Psychiatry would apparently find diminished responsi¬ 
bility where the defendant was not committable, and thus 
not completely irresponsible, but the crime was neverthe¬ 
less a consequence of mental disorder. See Preliminary 
Report of the Committee of Forensic Psychiatry of the 
Group for the Advancement of Psychiatry 4, 22. 

To the amicus, a simple charge, putting the issue di¬ 
rectly in terms of diminished responsibility, along the 
lines of the Scottish charge quoted supra, p. 51, is prefer¬ 
able, for much the same reasons that such a direct charge 
is preferable on the issue of insanity itself. See pp. 26-29, 
supra. If the modified New Hampshire rule, discussed 
supra, p. 31, were to be adopted as the basic insanity 
test, some tailoring of the Scottish diminished re¬ 
sponsibility charge would be necessary. It will be recalled 
that, under the modified New Hampshire rule, the severity 
of the mental disorder and the causal connection between 
it and the act charged are the critical elements. Under 
such a rule, the evidenc would appear to justify a finding 
of diminished responsibility in those cases, usually involv¬ 
ing somewhat milder mental conditions, where it appears 
that the mental disorder entered the chain of causation, 
but the act cannot be said to be a consequence of it. 
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Again, the exact phraseology of the charge which will 
be settled upon by this Court is of less importance than 
the fact that action be taken to recognize appropriately 
in the law the diminished responsibility of some mentally 
disordered defendants. After reviewing almost a cen¬ 
tury's experience with the Scottish doctrine, the Royal 
Commission concluded that “it works well and fairly and 
that juries do not take refuge in it without justification.” 
Report of the Royal Commission on Capital Punishment, 
Cmd. 8932, 133. And, as to English juries, the Commis¬ 
sion found “no reason to apprehend that [they] would 
find the issue too difficult or would take refuge in it 
unreasonably.” Id. at 143. 

These conclusions are supported by the experience of 
the mitigation and other cases discussed supra, pp. 39-52, 
and dispose of the argument that the doctrine should be 
rejected because it may lead to undue leniency. 

“ ... the question is not one of treating [the offender] 
more leniently. It is rather a question of getting him 
accurately classified and described at the sentencing 
stage so that the most appropriate correctional meas¬ 
ures—whether of prevention, discipline or therapeutic 
treatment—may be applied for the best protection of 
the community, and the example rendered sufficiently 
clear-cut so that persons who are like or potentially 
like the defendant may conceivably imagine them¬ 
selves in his shoes.” Communication from Professor 
George H. Dession to the amicus, March 8, 1954, 
Appendix B hereof. 

Closely connected with the objection of leniency is the 
contention that the suggested rule would result in the early 
release of the very persons most likely to commit brutally 
aggressive crimes against the person, and in general least 
capable of reformation. See Fisher v. United States, 80 
U.S. App. D.C. 96, 97, 149 F. 2d 28, 29 (1945). This too 
is not well taken. In the first place, the doctrine need not 
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be extended to crimes other than first degree murder. Only 
there is the statutory language appropriate, and only 
there, where the death penalty is automatic, does the 
present situation create any real problem. See p. 36, 
supra. If so confined, the effect of the doctrine would be 
to convict the defendant of murder in the second degree 
for which a penalty of life imprisonment may be imposed. 
D. C. Code § 22-2404 (1951). ' 

Apart from this, there is no reason to expect that the 
defense could or would be invoked most readily to protect 
unreformable, habitual criminal types. Again the Scottish 
experience is instructive. Forty-seven persons were re¬ 
leased from prison during the period 1900-1949, after 
serving sentences, some of them very short, upon convic¬ 
tion for “culpable homicide”, the verdict brought by the 
jury upon a finding of diminished responsibility. Of these, 
only two committed another serious offense. Report of 
the Royal Commission on Capital Punishment, Cmd. 8932, 
140-41." 

The inferences to be drawn from this comparatively 
small sample are confirmed by the bulk of modern research 
on the mental condition of criminals. These studies con¬ 
clude with increasing force that intelligence levels and 
the incidence of identifiable mental disorders among prison 
populations do not differ significantly from those of the 
nation at large, 20 though they may be slightly higher in 

20 The earliest modern investigators announced findings of an 
extraordinarily high incidence of mental disorder, and particularly 
mental deficiency, among criminals. See Glueck, Mental Disorder 
and the Criminal Law xii-xiii (1925); Bromberg and Thompson, 
The Relation of Psychosis , 'Mental Defect and Personality Types to 
Crime, 28 J. Crim. L. & Criminology 70 (1937). In the middle 
thirties, these views were revised by observers using more refined 
methods of analysis. Bromberg and Thompson examined 10,000 
prisoners who were convicted or pleaded guilty in the Court of 
General Sessions of New York City. They found, in contrast to 
the earlier researchers, that the incidence of mental disorder in 


60 


those convicted crimes against the person.- 1 As compared 
to intoxication for example, mental disorder has been 
found by some students to play a comparatively minor role 
in the causation of crime, yet the intoxication defense is 


this group corresponded very closely with that in the general 
population. And they concluded that psychosis, mental deficiency 
and psychopathic personality play a relatively minor role in the 
causation of crime. Id. at 87. 

The conclusions of this pioneering study have been confirmed by 
subsequent research. A communication from Dr. II. M. Janney, 
Medical Director, Bureau of Prisons, United States Department of 
Justice, to the amicus, dated April 7, 1954, states: “It is my im¬ 
pression that our experience in Federal Prisons generally parallels 
these figures.” And see Wallin, Mental Deficiency, Psychopathy 
and Delinquency, 36 J. Crim. L. & Criminology 117 (1945); Locke, 
Various Factors in a Penal Population, 33 J. Crim. L. & Criminol¬ 
ogy 316 (1943) ; Hartman, Recidivism and Intelligence, 31 J. Crim. 
L. & Criminology 417 (1940). And the conclusions seem now to 
be generally accepted by the authorities on the subject. See, e.g., 
Guttmacher and Weihofen, Psychiatry and the Law 87, 380-83 
(1952) ; Overholser, The Psychiatrist and the Law 121 (1953); 
Zilboorg, The Psychology of the Criminal Act and Punishment 84 
(1954). A small, and admittedly radical group, adheres to the 
earlier view. See, e.g., Karpman, Criminality, Insanity and the 
Law, 39 J. Crim. L. & Criminology 5S4 (1949). 

Whatever may be the outcome of this dispute, it seems clear 
that in the present state of knowledge, no liberalization of the 
rules dealing with responsibility and diminished responsibility is 
likely to effect a jail delivery. There is little basis to expect that 
hardened criminals would be able to avail themselves of such rules 
to prey again upon the public. 

21 There seems to be some reason to conclude that persons of 
defective or borderline intelligence are slightly more likely to com¬ 
mit homicides than others. See Frankel, One Thousand Murderers, 
29 J. Crim. L. & Criminology, 672 (1939) ; Fox, Intelligence, Race, 
and Age as Selective Factors in Crime, 37 J. Crim. L. & Crim¬ 
inology 141 (1946). The differences between murderers as a group 
and other criminals, while statistically significant, are not of such 
an order as to seriously qualify the general statement made above, 
however. 
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everywhere recognized. 22 And recent developments in 
work with border-line defectives and psychopaths, two 
groups which may he expected to invoke the suggested doc¬ 
trine, show that earlier conclusions about the ineffective¬ 
ness of education and therapy may have to be revised. 23 

Moreover, the Federal prison system, which has custody 
of major offenders from the District, has institutional 
facilities approaching the ideal for the detention of men¬ 
tally disordered prisoners. Such persons, upon a report 
by a panel of medical officers, may be sent by the Attorney 
General to the Medical Center for Federal Prisoners at 
Springfield, Missouri. There they are kept without time 
off for good behavior until they are recovered or their 
sentence expires. 18 U.S.C. § 4241 (Supp. V 1952). See 
n. 23, supra. If their condition is such that they are likely 

22 See Abrahamsen, Crime and the Human Mind 123, 168 (1944). 
A study of 1000 convicted murderers in New Jersey between 1925 
and 1934 revealed that 18.7% were chronic alcoholics. See 
Frankel, One Thousand Murderers, 29 J. Crim. L. & Criminolo^v 
672 (1939). 

23 See, e.g., Cason and Peseor, A Comparative Study of Re¬ 
cidivists and Non-Recidivists Among Psychopathic Federal Of¬ 
fenders , Si J. Crim. L. & Criminology 236 (1946) ; Karpman, From 
the Autobiography of a Bandit: Toward the Psychogenesis of So- 
Called Psychopathic Behavior , 36 J. Crim. L. & Criminology 305 
(1946) ; Lipton, The Psychopath , 40 J. Crim. L. & Criminology 584 
(1950) ; Lott, Criminal Responsibility, 30 J. Crim. L. & Criminol¬ 
ogy 692 (1940). The Royal Commission finds hopeful indications of 
progress in the diagnosis and cure of psychopaths and even defec¬ 
tives. See Report of the Royal Commission on Capital Punish¬ 
ment, Cmd. 8932, 117-18, 133-40. In a communication to the 
amicus dated April 7, 1954, Dr. H. M. Janney, Medical Director, 
Bureau of Prisons, United States Department of Justice, states: 
“In general, I believe it can be stated that the problems involved 
in the care of mentally ill prisoners are very similar to those arising 
in ordinary hospitals. Thus, at Springfield we endeavor to make 
every known treatment available to the patient and, of course, 
every effort is made to insure the individual’s safe custody. By 
employing the latest treatment methods, we secure recovery rates 
which parallel those of most good mental hospitals.” 
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those convicted crimes against the person.” 1 As compared 
to intoxication for example, mental disorder has been 
found by some students to play a comparatively minor role 
in the causation of crime, yet the intoxication defense is 
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to be a “menace to the public” at the expiration of their 
sentence, the superintendent of the Medical Center may 
deliver them to the appropriate authorities in this District, 
without releasing them from custody. 18 U.S.C. § 4243 
(Supp. V 1952). 

The existence of these facilities undermines the final 
argument that such a change in the law is primarily a 
matter for the legislature, rather than the courts. This 
argument is usually based on the need for provision of 
just such special institutional arrangements as Congress 
has in fact provided for prisoners from the District. See 
'Weihofen, Partial Insanity and Criminal Intent, 24 Ill. 
L. Rev. 505, 526 (1930). 

The way, then, is clear for this Court to afford legal 
recognition to diminished responsibility by reason of 
mental disorder in murder cases. The medical facts war¬ 
ranting such recognition are patent and have been noticed 
by the Court. The universal experience of courts which 
have recognized the condition under various legal ration¬ 
ales, confirms that there is no reason, in the name of 
justice or for the protection of society, to put such persons 
to death. The statute in this District does not foreclose 
such recognition here, and, indeed, may well invite it. 
Appropriate institutional facilities have been provided by 
Congress. It remains onlv for this Court to act. 

III. EVEN UNDER THE PRESENT LAW, SUBSTANTIALLY PREJ¬ 
UDICIAL ERRORS WERE MADE BY THE TRIAL COURT 
WHICH REQUIRE THE REVERSAL OF THIS CONVICTION. 

A. The Court's Charge on the Insanity Issue Was Erroneous 
and Highly Confusing to the Jury. 

The Court put the question of defendant’s insanity to 
the jury in terms which were erroneous, even under the 
existing tests of insanity, and which could not have failed 
to confuse the jury in its determination of the issue. To 
begin with, after a brief reference to the right-and-wrong 
test (Tr. 703), the Court dwelt for the rest of the charge 
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upon the question of irresistible impulse. (Tr. 703-05) It 
is true that irresistible impulse was emphasized in the 
testimony of the expert witness for the defendant, and by 
counsel in his argument to the jury. Nevertheless, the en¬ 
tire testimony, taken as a whole, reveals a substantial basis 
for a finding of insanity under the narrow right-and-wrong 
standard. The proof of defendant’s deficient intelligence 
clearly went to his capacity for adequate discrimination, 
intellectually, between right and wrong. Likewise, the 
testimony of his violent outbursts was not necessarily that 
he was impelled to do them despite an awareness that they 
were wrong. It is equally inferrable that he was unaware 
that they were wrong at the time he was doing them, 
though he may later have recognized their wrongfulness. 
These periodic lapses in the ability to discriminate be¬ 
tween right and wrong could have been traced by the jury 
to the workings of his mental deficiency or to congenital 
taint. 

The emphasis on irresistible impulse to the practical ex¬ 
clusion of the right-and-wrong test had the effect of exclud¬ 
ing these alternative hypotheses from the jury’s consider¬ 
ation. Such instructions have been held erroneous in other 
cases where alternative theories of defense were supported 
in the evidence. In McAfee v. United States, 70 App. D. C. 
142, 105 F. 2d 21 (1939), the defendant objected to the in¬ 
troduction of a confession on the ground (1) that it was 
involuntary, and (2) that he was intoxicated at the time it 
was taken. The trial court’s instruction, although formal¬ 
ly placing the issue of the voluntary character of the con¬ 
fession before the jury, dwelt at great length on the second 
ground for objection, intoxication. This Court reversed, 
holding that the undue emphasis in the charge tended to 
withdraw from the jury’s consideration the question of 
whether the confession had been voluntarily given. Again, 
in McKenzie v. United States, 75 U. S'. App. D. 0. 270, 126 
F. 2d 533 (1942), this Court reversed a conviction where 
the trial court emphasized the defense of alibi to the prac- 
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tical exclusion of other elements upon which a not guilty 
verdict could have been based. The situation here falls well 
within the principle of those cases. 

Secondly, the charge is hopelessly confused by the 
Court’s attempt to draw a distinction between “mental 
disease” which would presumably grant immunity from 
punishment, and “mental disorder” which would not. It 
is hard to see just what the judge attempted to convey by 
this distinction. Certainly, it corresponds to no accepted 
medical categorization. The two terms are often used in¬ 
terchangeably, rather than as mutually exclusive. 

To get some idea of the impact of this purported distinc¬ 
tion, the charge must be viewed against the background of 
the entire record. From this it appears that the Court 
meant to convey, and the jury may well have understood 
by “mental disease” an abnormality traceable to some 
physical deterioration or injury to the brain. At Tr. 508, 
in stating his views as to the nature of the required mental 
disorder, in the presence of the jury, this judge said: 

“I think the test in criminal cases is whether or not 
the person has such a mental disease, as distinguished 
from a mental disorder —not a pathological mental dis¬ 
turbance but a physiological one , a disease, a mental 
disease, which does not enable him either that he can¬ 
not distinguish between right and wrong or if he is 
able to distinguish between right and wrong he is un¬ 
able at the time to reject the wrong.” (Emphasis 
supplied) See also Tr. 509. 

Again, in his questioning of Dr. Williams, who gave as 
his opinion that the defendant was suffering from a manic- 
depressive psychosis, the judge pressed him to say whether 
this was “a mental disease, physiological mental disease 
as distinguished from a pathological condition.” (Tr. 515) 
And, of course, Dr. Williams was completely unable to re¬ 
spond to that questioning in the way which the trial court 
had said was the only way which could avail the accused. 
(Tr. 516) It goes without saying that any effort to con- 
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fine legal insanity to mental conditions having a physio¬ 
logical origin is error. 

The emphasis on the requirement of “mental disease” 
in the court’s charge may also have been taken by the 
jury to exclude consideration of the evidence of defend¬ 
ant’s mental deficiency, for it is with “mental defect” that 
“mental disease” is most often contrasted. See, e.g., Re¬ 
port of the Royal Commission on Capital Punishment, 
Cmd. 8932, 73-74, 117-18; Glueck, Mental Disorder and the 
Criminal Law 12-15 (1925). If such was the result, it was 
very clearly error, for it is well-settled that mental defi¬ 
ciency which meets the legal tests of insanity may be a 
basis for a verdict of not guilty bv reason of insanity. 
State v. Richards, 39 Conn. 591 (1873); cf. Jessup v. Com¬ 
monwealth, 1S5 Va. 610, 39 S.E. 2d 638 (1946); see Report 
of the Royal Commission on Capital Punishment, Cmd. 
8932, 117-24. 

Finally, the portion of the judge’s charge relating to 
“psychopathic personality” amounted almost to a direc¬ 
tion to the jury to find Stewart sane. The judge purported 
to define the term: 

“There are many people who are psychopathic to 
one degree or another; they are maladjusted; emo¬ 
tionally unstable; resentful, for one reason or another, 
of society; of low intelligence; indifference towards 
the rights of others, and so on. That is a psychopath. 
He is not insane within meaning of the law; . . .” 
(Tr. 704) 

Bv what warrant he could make such a characterization is 

mt 

unclear. The meaning of the term “psychopath” is a 
question of fact. It is certainly not subject to judicial 
notice. And the testimony in the record, from the Gov¬ 
ernment’s own expert witness was at odds with the judge’s 
characterization particularly with respect to the critical 
factor of intelligence level. (Tr. 570-72, Kleinerman). 

The judge disregarded this expert testimony, and, in 
effect, assumed the role of his own expert witness in his 
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charge to the jury, bringing to it all the prestige and 
weight of the court. He had already indicated that he 
thought Stewart was a psychopath. (Ibid.) The charge 
must have confirmed that impression. It transgressed the 
limits of a Federal judge’s prerogative to comment on the 
evidence. It can hardly be regarded as anything but a 
peremptory instruction. At the very least it operated to 
exclude from the jury’s consideration, as irrelevant in the 
court’s opinion, the very series of motiveless, violent out¬ 
bursts which were the principal foundation of the insanity 
defense. 

It may well be argued that each of these three deficien- 
eies in the insanity charge constituted reversible error. 
But the Court need not go that far. It is clear that taken 
together, their result was to confuse the jury and to seri¬ 
ously prejudice the defendant by unwarrantably disparag¬ 
ing the very evidence upon which he relied to establish his 
irresponsibility. 

B. The Evidence Does Not Discharge the Government's Burden 
of Proving Sanity Beyond a Reasonable Doubt. 

It is established law in this District that the presump¬ 
tion of sanitv is rebutted bv the introduction of anv evi- 
•> ** * 

denee of insanity by defendant. It then becomes the Gov¬ 
ernment’s duty to prove sanity beyond a reasonable doubt. 
Tatum v. United States , SS IT. S. App. D. 0. 3S6, 190 F. 2d 
612 (1951). In this case, the Government sought to dis¬ 
charge that burden by the testimony of two psychiatrists, 
admittedly qualified, but who had examined the defendant 
for periods of one and two hours respectively, and who 
had made no further effort to probe the defendant’s his¬ 
tory, or test his physical, mental and neurological make¬ 
up. Speaking of a conviction for murder based on just such 
evidence, Chief Judge Biggs of the Court of Appeals for 
the Third Circuit said: 

“On the present record we are forced to conclude that 
his examination by the psychiatrist appointed by the 
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Court was insufficient to supply adequate probative 
data . . . The Commonwealth of Pennsylvania owed it 
to itself and to the defendant to employ adequate 
psychiatric methods to ascertain his mental condition. 
We are forced to the reluctant conclusion that the 
Commonwealth has not met this test.” United States 
v. Baldi, 192 F. 2d 540, 566 (3rd Cir. 1951) (dissenting 
opinion). 24 

24 The enormous judicial waste that is entailed in the right- 
and-wrong test of insanity, and is further compounded by per¬ 
mitting experts to testify on the basis of scanty examinations is 
well illustrated by the Baldi case. Smith, the defendant, was 
convicted of murder in the first degree and sentenced to death, 
though he had a history of prior institutionalization, including 
self-committment, as a homicidal psychotic. The conviction was 
affirmed, Commonwealth v. Smith, 362 Pa. 222, 66 A. 2d 764 
(1949) by the Supreme Court of Pennsylvania. Habeas corpus 
was sought in the Federal court, and denied on the ground that 
the prisoner had been removed from the jurisdiction of the court. 
United States v. Warden, 87 F. Supp. 339 (E.D. Pa. 1949). The 
denial was affirmed on appeal. 181 F. 2d 847 (3d Cir. 1949). A 
second application was made for habeas corpus, this time in the 
state court, and its denial was affirmed by the Pennsylvania Su¬ 
preme Court in Commonwealth v. Ashe, 364 Pa. 93, 7l A. 2d 107 
(1950). The Supreme Court denied certiorari. 340 U. S. 812 
(1950). The prisoner returned to the Federal court again seek¬ 
ing habeas corpus. The District Court for the Eastern District 
of Pennsylvania, sitting en banc, denied the petition 4 to 3. United 
States v. Baldi, 96 F. Supp. 100 (E.D. Pa. 1951) and the Court 
of Appeals for the Third Circuit, also sitting en bane, affirmed 4 to 
3. 192 F. 2d 540 (3d Cir. 1951). This time the Supreme Court 
granted certiorari, the case was argued, set over for reargument, 
and the denial of the writ finally affirmed by a closely divided 
Court. Smith v. Baldi, 344 U. S. 561 (1953). 

The result of all this litigation was not the execution of Smith 
in vindication of the majesty of the law. The Pennsylvania 
Mental Health Act provides for commitment of “any person 
detained in any penal . . . institution who is . . . mentally ill 
or in such condition that he requires care in a mental hos¬ 
pital.” Judge Levinson, of the Philadelphia Court of Com¬ 
mon Pleas, on petition of counsel, impanelled a commission to 
inquire into Smith’s present mental condition. On March 17, 





68 


The result, according to Judge Biggs, was not merely re¬ 
versible error, but denial of due process of law, as well. Id. 
at 564-65. 

It is true that under Holloway v. United States, 80 U. S. 
App. D. C. 3, 148 F. 2d 665 (1945), the jury may reject the 
conclusions of the experts, no matter how fully substan¬ 
tiated. But it is quite a different thing to say that the 
prosecution may affirmatively mislead the jury by the in¬ 
troduction of diagnoses of sanity based on incomplete ex¬ 
amination. The importance of thorough examination to 
confident diagnosis, in a field where even the best grounded 
judgment is far from certain, has been made abundantly 
clear. See Abrahamsen, Crime and the Human Mind 66- 
92 (1944); Preliminary Report of the Committee on Fo¬ 
rensic Psychiatry of the Group for the Advancement of 
Psychiatry 20. 

Every reason of law and policy supports the require¬ 
ment that expert witnesses should not be permitted to 
testify in behalf of the prosecution without having made 
an examination of the defendant which comports with 
modern scientific and diagnostic standards. Indeed to with¬ 
hold this requirement, to permit Government witnesses to 
testify to sanity on what can only be considered the most 
perfunctory of examination, is to make a mockery of the 

1953, the commission submitted its report, stating that Smith 
“is in fact chronically insane ... an obvious schizophrenic 
patient who will not get well, and who requires care in a mental 
hospital for what treatment may be possible and for custodial 
care to avoid risk of danger to himself and others. ” Judge 
Levinson approved the report and issued an order committing 
Smith to the Pennsylvania Hospital for the Criminally Insane 
until further order of the court. See Philadelphia Legal Intel¬ 
ligencer, March 24, 1945, p. 1, col. 1. Dr. Strecker, a member of 
the commission, and one of the most distinguished psychiatrists in 
the United States today, stated publicly that Smith had been 
insane for years. See, Biggs, Some Observations on the Case of 
the United States ex rel. Smith v. Baldi, Address to be delivered 
before the American Philosophical Society, April 22, 1954. 
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cases holding the Government to proof of sanity beyond a 
reasonable doubt. 

C. The Trial Courl Should Have Charged the Jury on Second 

Degree Murder. 

There is no question that the homicide here charged, if 
it occurred as described by the prosecution’s witnesses, 
was unpremeditated and undeliberated. Therefore, it 
could only be first degree murder if it was committed “in 
perpetrating or in attempting to perpetrate any . . . rob¬ 
bery ... ” D. C. Code § 22-2401 (1951). In this case, it is 
conceded that no money was taken until after the fatal 
shot was fired. If this is so, the killing could only have taken 
place “in perpetrating a robbery” if the intent to rob 
was present before that time. Cf. Mumforde v. United 
States , 76 U. S. App. D. C. 107, 130 F. 2d 411 (1942). 

The evidence of defendant’s mental defect, even if in¬ 
sufficient to warrant a verdict of not guiltv bv reason of 
insanity, may have led the jury to doubt his capacity to 
think very far ahead of his actions. Likewise the evi¬ 
dence of the prior violent outbursts indicates that his 
mode of acting in such circumstances was impulsive in the 
extreme, that he did not plan his course but was swept 
along by the momentum of the situation. If the Govern¬ 
ment’s evidence is believed, he had the pistol for some 
time without making any use of it, and indeed he stood 
around the Honnikman store for twenty to thirty minutes 
in plain view of all observers before either shooting or tak¬ 
ing any money. Moreover, he shot although everyone in 
the room was urging that he be given or take money, a 
fact which may be considered highly inconsistent with a 
pre-formed intent to rob. 

By contrast, the only evidence that such an intent ex¬ 
isted before the shooting, aside from the circumstances of 
the taking of the money thereafter, was equivocal state¬ 
ment attributed to the killer upon drawing his gun: “This 
is it.” This contrasts strongly with the unambiguous 
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character of the evidence of prior intent to rob in previous 
robbery-murder prosecutions which have been upheld by 
this Court. See, e.g., Goodall v. United States, 86 U. S. 
App. D. C. 148, ISO F. 2d 397 (1950) (accused said “this is 
a holdup.”); Hall v. United States, 83 U. S. App. D. C. 166, 
168 F. 2d 161 (1948) (defendants agreed to rob the next 
person they met alone on the street); Wheeler v. United 
States, 82 U. S. App. D. C. 363, 165 F. 2d 225 (1947) (de¬ 
fendant demanded the location of the safe before the kill¬ 
ing) ; Mumforde v. United States. 76 U. S. App. D. C. 107, 
130 F. 2d 411 (1942) (defendant admitted prior intent to 
rob, but claimed abandonment); Jordan v. United States, 
66 App. D. C. 309, 87 F. 2d 64 (1936) (former statute; de¬ 
fendant admitted intent to rob but claimed gun went off 
by accident). 

Considering all this evidence together, it cannot be said 
as a matter of law that it provides no basis for doubt that 
the intent to rob was formed after the killing took place. 
If there was such a doubt, the crime could have been no 
more than murder in the second degree. Counsel for the 
defendant put this theory of the evidence squarely before 
the trial judge as a basis for a second degree instruction. 
(Tr. 599-601, 708) This the judge refused, and so that 
view of the evidence was never put to the jury. The law in 
this jurisdiction is perfectly clear: 

The evidence might appear to the court to be simply 
overwhelming to show that the killing was in fact 
murder, and not manslaughter, or an act performed 
in self-defense, and yet, so long as there was some evi¬ 
dence relevant to the issue of manslaughter, the credi¬ 
bility and force of such evidence must be for the jury, 
and cannot be a matter of law for the decision of the 
court.” Kinard v. United States, 68 App. D. C. 250, 
253-54, 96 F. 2d 522, 525-26 (1938). 

“ ... in criminal cases, the defendant is entitled to 
have presented instructions relating to a theory of de¬ 
fense for which there is any foundation in the evi¬ 
dence, even though the evidence may be weak, insuffi- 
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cient, inconsistent or of doubtful credibility. Tatum v. 
United States , 88 U. S. App. D. C. 386, 190 F. 2d 612 
617 (1951). 

The refusal to charge on second degree murder was 
plainly in violation of these pronouncements of this Court. 
It was error, and the conviction must be reversed. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the verdict and judgment below, finding Willie Lee 
Stewart guilty of murder in the first degree, should be re¬ 
versed, and the case remanded for a new trial. 

Abram J. C hayes, 
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Washington, D. C. 
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APPENDIX 

It has been thought desirable to analyze rather exten¬ 
sively the eases in this country considering the question 
whether mental disorder not amounting to insanity can, 
by affecting the mental state of the actor, reduce the de¬ 
gree of the crime. So far as is known, every American 
case dealing with the problem has been examined. 'While 
the Brief for the Amicus proposes a different basis for 
taking account of diminished responsibility by reason of 
mental disorder in this District, the cases discussed in this 
Appendix represent the principal American judicial at¬ 
tempts to deal with the problem. They therefore set out 
quite clearly the contending judicial philosophies on the 
issue. 

Although an attempt has been made, both in the text of 
the Brief and below, to classify the jurisdictions in their 
attitudes toward the doctrine, close analysis of the cases 
reveals, as is to be expected, a certain arbitrariness about 
any such classification. The bare assignment to one cate¬ 
gory or another should take on further meaning from the 
more elaborate discussion of the cases here set forth. 

Arizona 

Rejects the doctrine. 

Statu fort/ provisions: Arizona has a typical degrees of 
murder statute. Ariz. Code §43-2902 (1950). It defines 
first degree murder as wilful, deliberate and premeditated 
killing and homicide by poisoning, torture or in the perpe¬ 
tration of named felonies. All other murders are of the 
second degree. Section 43-2901 defines murder using com¬ 
mon law phraseology of malice aforethought. Express 
malice requires a “deliberate intention.” Section 43-2903 
gives the jury discretion to impose capital punishment for 
first degree murder. Punishment for second degree is im¬ 
prisonment for not less than ten years. 

Cases: There is only one case dealing with diminished 
responsibility. Foster v. State , 37 Ariz. 281, 294 Pac. 268 
(1930) was a capital case. Error was alleged in the trial 
court’s failure to instruct on second degree murder or 
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manslaughter. Insanity was a defense. On appeal, the 
court affirmed, finding no error where evidence showed 
that defendant was either guilty or not guilty because in¬ 
sane. There is no middle ground, and there was no error 
in failing to instruct that evidence of insanity might be 
considered on the issue of capacity to premeditate. 

Arkansas 

Probably rejects the doctrine . 

Statutory provisions: Arkansas has a tvpical degrees 
of murder statute. Ark. Stat. §§ 41-2201, 41-2202, 41-2205, 
41-2206 (1947). Punishment for first degree murder is 
death, but the jury may recommend life imprisonment. Sec. 
43-2153. Second degree murder is punished by imprison¬ 
ment from five to twenty-one years. Sec. 41-2228. 

Cases: There is only one case. Bell v. State, 120 Ark. 
530, 180 SAY. 186 (1915), a capital case, was reversed on 
an erroneous insanity instruction. The appellate court also 
considered an instruction stating that if defendant was 
mentally diseased so as to be incapable of deliberation or 
premeditation he might be found guilty of second degree 
murder. The court, apparently confusing the issue of di¬ 
minished responsibility with the defense of irresistible im¬ 
pulse, held such a charge to be erroneous, saying that a 
defendant would be entitled to acquittal under circum¬ 
stances stated in the requested charge. 

California 

Accepts the doctrine. 

Statutory provisions: Tvpical degrees of murder stat¬ 
ute. Deering’s Calif. Pen.* Code §§ 187, 188, 189 (1949). 
There is a provision for separate trials where the pleas of 
not guilty and not guilty because of insanity are entered; 
first is the trial of the general issue. Sec. 1026. The jury has 
discretion to impose capital punishment or life imprison¬ 
ment. Punishment for second degree is imprisonment 
from five years to fife. Sec. 190. 
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Cases: People v. Wells, 33 Cal. 2d 330, 202 P. 2d 53 
(1949), was a capital case. Error was alleged on the trial 
of the general issue in the trial court’s failure to admit 
evidence of mental instability as tending to disprove pre¬ 
meditation. The Supreme Court affirmed, reasoning that 
while such evidence should have been admitted, its rejec¬ 
tion was not prejudicial here since malice aforethought 
appears overwhelmingly from other evidence. The Court 
stated that in the trial of the general issue, mental capac¬ 
ity, in the sense of legal sanity, is conclusively presumed. 
However, “whenever a particular mental state, such as a 
specific intent, is by statute made an essential element of a 
crime, that specific state must be proved like any other 
fact.” (Id. at 65) 

Thus the court held evidence of mental instability rele¬ 
vant to a finding of whether defendant did entertain a spe¬ 
cific intent, although evidence directed to the capacity to 
entertain such intent had to be postponed until the second 
trial on insanity. This case specifically disapproves the 
opposite rule on diminished responsibility found in the 
earlier cases of People v. Troche, 206 Cal. 35, 273, Pac. 767 
(1928); People v. French, 12 Cal. 2d 720, S7 P. 2d 1014 
(1939). 

For the application of the earlier contrary rule, see also 
People v. Cordova, 14 Cal. 2d 308, 94 P. 2d 40 (1939). An 
early case, People v. Worthington, 122 Cal. 583, 55 P. 396 
(1898) hints at the adoption of the rule of People v. Wells, 
svpra. Cf. People v. Daniellg, 33 Cal. 2d 362, 202 P. 2d 18 
(1949). This case, involving first degree murder, decided 
at the same time as People v. Wells, upheld a rejection of 
testimonv of defendant’s mental instahilitv when directed 
towards the issue of manslaughter. The court reasoned 
that manslaughter involved heat of passion such as would 
be aroused in a reasonable person under the same circum¬ 
stances. This case is not inconsistent with People v. Wells, 
because of the statutory definition of manslaughter and 
the fact that it does not involve a specific intent. 

People v. Rupp. 260 P. 2d 1 (Cal. 1953), a rape-murder 
case, similarly upheld the rejection of testimony of defend¬ 
ant’s mental instahilitv in the general issue trial of a felonv 
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murder case because the intent in issue—the intent to have 
intercourse—appeared fully from the other evidence. See 
also, People v. LeTourneau, 34 Cal. 2d 478, 211 P. 2d 865 
(1949), and People v. Reilly, 101 Cal. App. 2d 233, 225 P. 
2d 314 (1950), in which the doctrine announced in People 
v. Wells, supra, was apparently not followed in the trial 
court. The appellate court, while reaffirming the doctrine, 
found no prejudicial error in the particular circumstances 
and upheld the convictions. 

Colorado 

Accepts the doctrine. 

Statutory provisions: Colorado has a typical degrees of 
murder statute. Col. Stat. Ann. c. 4S, §§ 30, 31, 32 (1953). 
The jury has discretion to impose capital punishment for 
first degree murder. Second degree murder is punishable 
by imprisonment from ten years to life. Sec. 32. 

Cases: In Ingles v. People, 92 Colo. 518, 22 P. 2d 1109 
(1933), a capital case, a plea of insanity was withdrawn. 
Defendant attempted to introduce evidence of mental de¬ 
rangement to show absence of premeditation in order to 
reduce the crime to second degree murder. The evidence 
was refused. The Supreme Court reversed, deeming such 
evidence relevant to premeditation and deliberation. 

Ingles v. People seems to have been somewhat limited by 
a later case, BatfaUno v. People, 118 Colo. 587, 199 P. 2d 
897 (1948). There, defendant appealed from the refusal of 
the trial court to charge on second degree murder, although 
there was evidence of mental disorder, also used to support 
a plea of not guilty because of insanity. Defendant had 
killed and robbed a former employer after kidnapping him. 
On appeal, the conviction and death sentence was affirmed. 
The court reasoned that (1) since this was a felony murder, 
no deliberation was involved and therefore the evidence of 
mental disorder did not support a charge of second degree. 
(2) If it was a revenge murder with only incidental felony, 
there was overwhelming evidence of deliberation and it 
was not error to refuse a charge of second degree. (3) The 
Ingles case was distinguished in that there was no plea of 
insanitv. 
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Connecticut 
Accepts the doctrine. 

Statutory provisions: Connecticut has a typical degrees 
of murder statute. Conn. Gen. Stat. § 8350 (1949). Capital 
punishment is mandatory in convictions of first degree 
murder, and deaths due to wilful arson of a building or 
vessel or to obstructing, loosening or removing part of rail¬ 
road super-structures. The penalty for second degree 
murder is life imprisonment. 

Cases: In State v. Johnson, 40 Conn. 136 (1873), a cap¬ 
ital case, the court failed to instruct the jury on man¬ 
slaughter, urged by defendant on the basis of evidence of 
nervous disorder and drunkenness. The court reversed, 
holding that such evidence was relevant to the issue of ca¬ 
pacity to deliberate. 

Accord: Anderson v. State, 43 Conn. 514 (1876), in which 
the court stated: “The inquiry . .. was not merely whether 
he was irresponsible, but assuming his responsibility, the 
question still remained, was his mind so far impaired as 
to raise the presumption that he could not form a willful, 
deliberate and premeditated purpose to take life?” (Id. at 
517). See also. State v. Saxon , 87 Conn. 5, 86 Atl. 590 
(1913). Conviction and death sentence was affirmed. The 
court found no error in the failure to instruct for acquittal 
if the jury should find defendant’s mental age on a six year 
old level. In passing, the court approved a charge made to 
the jury that they could consider evidence of intoxication 
or any other cause rendering defendant incapable of pre¬ 
meditation. 

Florida 

Probably rejects the doctrine. 

Statutory provisions: Florida Stat. Ann. §782.04 (1953) 
is a typical degrees of murder statute, except that third 
degree murder is killing “when perpetrated without any 
design to effect death” and includes killing in the course 
of felonies other than those named in the definition of first 
degree murder. Section 782.04 sets the penalties: death is 
mandatory for first degree murder, 20 years to life for 
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second decree, a maximum of 20 years for third degree. 
However, in § 019.23 the jury has the power, in addition to 
a verdict of guilty of any offense, to “recommend the 
accused to the mercy of the court or to executive clemency 
and such recommendation shall not qualify the verdict ex¬ 
cept in capital cases. . . .” 

Cases: Stanton v. State, 14S Fla. 732, 5 So. 2d 4 (1941). 
Defendant was convicted of first degree murder and sen¬ 
tenced to death for killing in the course of a burglary. 
There was testimony of hallucinations and prior institu¬ 
tionalization. The question on appeal was whether de¬ 
fendant was capable of a premeditated design. The court 
affirmed, reasoning that the circumstances of preparation 
for burglary indicated premeditation. However, it is 
unclear whether the defendant complained of a failure to 
charge on second degree murder or of the failure to charge 
for acquittal on the basis of testimony of mental disorder. 
There is no discussion of the applicability of the evidence to 
a felony-murder. There is a strong dissent which argues 
that defendant’s mental abberrations indicated incapacity 
to form the premeditated design required by the first de¬ 
gree murder statute. 


Idaho 

Rejects the doctrine. 

Statutory provisions: Idaho has a typical degrees of 
murder statute. Idaho Code 18-4001, -4002, -4003 (1953). 
The jury has discretion to recommend the death penalty for 
first degree murder. Second degree carries a penalty of 
imprisonment for ten years to life. Sec. 18-4004. 

Cases: In State v. Van Vlack, 57 Idaho 316, 65 P. 2d 736 
(1937), a capital case in which there was considerable tes¬ 
timony of mental disorder, the trial court refused instruc¬ 
tion on partial responsibility. On appeal, the court af¬ 
firmed the conviction holding (1) that such an instruction 
was not raised by the evidence and (2) there was no basis 
for distinguishing between kinds of mental states. How¬ 
ever, the court, by way of dictum, indicated that an instruc¬ 
tion would he proper that the jury could take such testi¬ 
mony into account on mitigation of penalty (Id. at 75S). 
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Illinois 

Probably accepts the doctrine. 

Statutory provisions: Illinois does not separate murder 
into degrees. The Code adopts, in sum, the common-law 
definition of murder. Smith-Hurd Ill. Stat. Ann. art. 38, 
§ 358 (1953). The jury has the power to fix punishment of 
death or imprisonment from fourteen years to life. Sec. 
360. 

Cases: Fisher v. People, 23 Ill. 2S3 (1860) (original edi¬ 
tion) ; 23 Ill. 218 (1859). A conviction of murder was re¬ 
versed on several grounds. Among these grounds, although 
at best subsidiary, was the failure of the trial judge to 
charge that although the defendant may not have been suffi¬ 
ciently insane for acquittal, he may have acted under the 
influence of a sudden and irresistible passion as would re¬ 
duce the grade of offense from murder to manslaughter. 
(Td. at 221, 232) The force of this holding is weakened by 
the confusion with the emerging doctrine of irresistible 
impulse and the usual grounds for manslaughter. However, 
the court accepted the fact that murder requires a state of 
mind indicating capacity for premeditation and malice. (Id. 
at 221). 

The issue of diminished responsibility lias not been 
squarely raised in Illinois since. In People v. Marquis, 344 
Ill. 261,176 N.E. 314 (1931), the court found no error in the 
refusal of the trial court to accept testimony that the de¬ 
fendant had the mentality of a twelve year old, reasoning 
that a sub-normal mentality is no defense unless it is con¬ 
comitant with an inability to distinguish right from wrong. 

Accord: People v. Jenko, 410 Ill. 478, 102 N.E. 2d 783 
(1952). 

Indiana 

Accepts the doctrine. 

Statutory provisions: Indiana has a typical degrees of 
murder statute. Tnd. Stat. §§ 10-3401, -3404 (1953). Punish¬ 
ment for first degree murder is death or life imprisonment; 
for second degree, life imprisonment. 

Cases: In Saqe v. State. 91 Tnd. 141 (1883), life imprison¬ 
ment was given on a conviction of defendant for killing her 


Sa 


18 month old son. The court affirmed the conviction, find¬ 
ing no error in the trial court’s refusal to charge that if 
the defendant were not wholly insane, though partially so, 
the jury might find her guilty of a lesser degree of crime 
than charged in the indictment {Id. at 144-5). The court 
stated there was no middle ground—a defendant was insane 
and entitled to acquittal or sane enough for responsibility. 

However, the court seemed to take a different view in 
Aszman v. State, 123 Ind. 347, 24 N.E. 123 (1889), a cap¬ 
ital case, which was however, primarily concerned with in¬ 
toxication. There, error was alleged in the refusal of the 
trial court to permit the evidence of intoxication and hal¬ 
lucinations to he considered by the jury as either a factor 
for mitigation or in reaching a verdict on first degree 
murder. The conviction was reversed. The court held that 
evidence of ability to premeditate and deliberate “whether 
that condition is occasioned by voluntary intoxication or 
otherwise” was highly relevant to first degree murder, 
since premeditation must he proven. {Id. at 125) This case 
does not explicitly discuss mental disorders going to the 
element of premeditation, and does state by way of 
dictum that in cases of named felony-murders, premedita¬ 
tion is not in issue. See also Robinson v. State. 113 Ind. 510, 
Ifi X.E. 184 (1887); Brattain v. State, 223 Ind. 489, fil N.E. 
2d 4(52 (1945). 

Kentucky 

Probably accepts the doctrine. 

Statutory provisions: Kentucky has no degrees of mur¬ 
der statute. Kentucky Rev. Stat. §435.010 (1953). The 
death penalty is not mandatory. Sec. 435.010. Section 
431.130 provides for jury discretion in sentencing except 
where a plea of guilty is entered. 

Cases: In Many rum v. Commonwealth. 19 Kv. Law R. 
94. 39 S."W. 703 (1897), in upholding a partial responsibility 
instruction, the court stated that testimony of mental defect 
of an accused, although failing to meet the legal test of in¬ 
sanity. can he taken into consideration by the jury in deter¬ 
mining the degree of guilt. 

In Boyers v. Commonwealth , 96 Kv. 24, 27 S.AV. 813 
(1894), the court reversed a conviction of murder because 
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of a failure to instruct on voluntary manslaughter. The 
court held that since there was evidence of feeble-minded¬ 
ness, such testimony was relevant to the proof of malice 
and therefore legally before the jury “for the very purpose 
of guiding them to a correct conclusion on the degree of 
the appellant’s guilt” (Id. at 28, 27 S.W. at 814). However, 
a later case throws some doubt upon the relevance of insan¬ 
ity evidence for the purpose of reducing the crime of mur¬ 
der to manslaughter. In Farciful v. Commonwealth, 212 Ky. 
673, 279 S.W. 1062 (1925), a capital case, the trial court 
refused a charge of manslaughter, although there was 
abundant evidence of the defendant’s mental disorder as 
well as intoxication at the time of the crime. The court 
affirmed the conviction, stating “as insanity excuses alto¬ 
gether, it is at once apparent that proof of insanity other 
than drunkenness would not authorize a manslaughter in¬ 
struction” (Jd. at 1064). The court seemed heavily influ¬ 
enced by the fact that manslaughter is defined as unlawful 
killing in the heat of passion or affray. 

States such as Kentucky, which do not separate murder 
into degrees, pose a difficult barrier for the adoption of 
a partial responsibility test. The only reduction of the crime 
possible is from murder to manslaughter, and the accepted 
definition of manslaughter requires evidentiary factors in 
addition to evidence of mental disorder, such as objective 
provocation and “heat of passion.” It is interesting to 
note, however, that Farciful v. Commonwealth stated that 
evidence of intoxication was admissible to assist jury in 
assessing punishment. 


Maryland 

Frohahly a-ccepts the doctrine. 

Statutory provision*: Maryland has a fairly typical de¬ 
grees of murder statute. Md. Code Ann. Art. 27 § 494-97 
(1951). The jury has discretion to impose capital punish¬ 
ment in cases of first degree murder. Sec. 500. Second de¬ 
gree murder is punished by imprisonment for five to 
eighteen years. Sec. 501. 

Cases: In Spencer v. State. 69 Aid. 28, 13 Atl. 809 (18881. 
the court affirmed a conviction where evidence of mental 
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abnormality not amounting to insanity was rejected at the 
trial. The court said that while such evidence might be ad¬ 
mitted where the question of deliberation or premeditation 
is a doubtful one, it is not error to exclude it where the 
necessary mental elements appeared unequivocally from 
the facts of the case. Judge Yellott dissented on this point. 
The Spencer case remains the only Maryland pronounce¬ 
ment on the issue. 


Massachusetts 
Probably rejects the doctrine. 

Statutory provisions: Massachusetts lias a typical stat¬ 
ute dividing murder into degrees. Mass. Ann. Laws c. 265, 
§ 1 (1953). Until 1951 the death penalty was automatic 
for first degree murder, but today the jury may recommend 
life imprisonment without eligibility for parole. Second 
degree murder carries a sentence of life imprisonment. C. 
265, § 2. 

Cases: The Massachusetts cases reveal a movement in 
favor of the doctrine which cannot yet be said to have re¬ 
sulted in its acceptance. Commonwealth v. Cooper , 219 
Mass. 1, 106 N.E. 545 (1914) directly affirms a refusal to 
charge that evidence of constitutional defect might be taken 
into account in determining the accused’s capacity to pre¬ 
meditate and deliberate. Later, in Commonwealth v. Stew¬ 
art, 255 Mass. 9, 151 N.E. 74 (1926), the trial court had 
admitted evidence of the defendant’s borderline mental 
deficiency on the issue of premeditation and deliberation. 
On appeal from his conviction the defendant attacked the 
admission of rebuttal evidence on this point. The convic¬ 
tion was affirmed. Chief Justice Rugg saying that it was 
unnecessary to pass on the admissibility of defendant’s 
evidence, but that once it was in, it was clearly proper to 
permit rebuttal. In Commonwealth v. Trippi . 26S Mass. 
227,167 N.E. 354 (1929), the expert witness for the defense 
was not permitted to testify to defendant’s mental age. 
When counsel argued that this was admissible on the ques¬ 
tion of premeditation, the trial court agreed that the ex¬ 
pert might give his opinion as to the defendant’s capacity 
to premeditate and the reasons for that opinion, but could 
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not answer the specific mental age question. The decision 
was affirmed without comment by the appellate court. 

Finally, in Commonwealth v. Clark, 292 Mass. 409, 198 
N.E. 641 (1935), the evidence showed that defendant was a 
low-grade moron with an I.Q. of 50, had syphilis of the 
brain and spinal cord, but knew right from wrong to some 
extent. The trial court charged that if defendant had not 
sufficient capacity to have an evil motive or malice for the 
killing he is not guilty of murder in the first degree. It re¬ 
fused to charge that if defendant’s “criminal responsibility 
was impaired” ho could not be guilty of murder in the first 
degree and should be acquitted by reason of insanity. The 
appellate court affirmed the conviction, stating that the re¬ 
fused request was “not adapted to raise the question 
whether one may be responsible for crime in general and 
yet not have capacity for ‘deliberately premeditated malice 
aforethought.’ ...” 


Missouri 

Rejects the doctrine. 

Statutory provisions: Missouri’s degrees of murder stat¬ 
ute is typical. Mo. Rev. Stat. Ann. §§ 4376-77 (1942). First 
degree murder is punishable by death or life imprisonment, 
and second degree by imprisonment for not less than ten 
years. Sec. 4378. 

Cases: In State v. Holloway , 156 Mo. 222, 56 S.W. 734 
(1900), the Missouri court squarely approved the refusal 
of on instruction at the trial that evidence of defendant’s 
mental abnormality could be taken into account on the is¬ 
sues of premeditation and deliberation. The evidence, it 
must be said, was extremely weak. 

Nevada 

Rejects the doctrine. 

Statutory provisions: Nevada has an elaborate but typi¬ 
cal degrees of murder statute. First degree murder is pun¬ 
ishable by death or life imprisonment at the discretion of 
the jury. Second degree murder is punishable by imprison- 
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ment from ten years to life. Nev. Comp. Laws § 10068 
(1938). 

Cases: State v. Skaug, 63 Nev. 59, 161 P. 2d 70S (1945), 
squarely rejects the rule. State v. Fislco , 58 Nev. 65, 70 P. 
2d 1113 (1937), affirmed a conviction where the trial court 
refused to charge that evidence of mental abnormality 
might reduce the homicide to manslaughter. 


New Jersey 


Probably rejects the doctrine. 


Statutory provisions: Divides murder into degrees. Pun¬ 
ishment for first degree murder is death or, if the jury 
shall recommend it, life imprisonment. Punishment for 
second degree murder is imprisonment not to exceed thirty 
years. N.J. Stat. Ann. §§ 2:138.2, 2:138.4 (1951). 

Cases: The New Jersey cases also indicate a movement 


toward acceptance of the doctrine which has not reached 
fruition. Earlv cases are confused. In State v. Maioni, 78 
N.J.L. 339, 74 Atl. 526 (1909), the court stated that the in¬ 
sanity of the defendant cannot be used to reduce the degree 
of the crime. But State v. Schilling . 95 N.J.L. 145, 112 Atl. 


400 (1020) seems to approve a charge relating feeble¬ 
mindedness to the capacity to premeditate. After indicat¬ 
ing hostility in State v. James , 96 N.J.L. 132, 114 Atl. 553 
(1921), the Court of Errors and Appeals upheld a convic¬ 
tion where the lower court refused to charge on mental dis¬ 
order affecting premeditation and deliberation. State v. 
Martin . 102 N.J.L. 388,132 Atl. 93 (1926). In that case, the 
reviewing court did not expressly consider the refusal to 
charge, though it pointed to the sufficiency of the instruc¬ 
tion on the elements of premeditation and deliberation, and 
there was a strong dissent on the point. In State v. Noel, 
102 N.J.L. 659, 133 Atl. 274 (1926), the court again ex¬ 
pressed disapproval of the notion that mental disorder not 
amounting to insanity could affect the degree of crime, 
though the conviction was reversed on other grounds. 

State v. Close, 106 N.J.L. 321, 148 Atl. 764 (1930), per¬ 
haps marks a reversal of the trend. There the defendant, 
who had introduced evidence of mental abnormality, con- 
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tended that it entitled him to a mandatory second degree 
instruction. Upon review, it was held that the evidence was 
sufficient to support a conviction for first degree murder, 
but the court, citing intoxication cases, seems to say that 
evidence of mental disorder is relevant to the issues of 
premeditation and deliberation. 

In State v. Rodia, 132 N.J.L. 199, 39 A. 2d 484 (1944), 
evidence of defendant’s low mental age was admitted at the 
trial on the issue of premeditation and deliberation. The 
The trial judge, however, cautioned the jury against giving 
much weight to the testimony, and the defense objected. 
On appeal, the cautionary remarks were held free of error, 
and there appears to be a tacit admission that the evidence 
was properly in the ease. A strong dissent assumes that 
the doctrine is law in New Jersey. 

Those cases would appear strong enough to show that 
New Jersey lias in fact shifted, were it not for State v. 
Cordasco, 2 N.J. 189, 66 A. 2d 27 (1949), where the Court 
of Errors and Appeals, over strong dissent, again approved 
a conviction where the trial court had refused to admit 
evidence of mental abnormality going to ability to premedi¬ 
tate, and refused to charge on the issue. Again, however, 
the Court in its opinion did not face the question raised 
by the dissent. 

New York 

Accepts the doctrine. 

Statutory provisions: New York has a very elaborate 
degree statute. N.Y. Pen. Code § 1044. Punishment for 
first degree murder is death, except that in felony-murders 
and some others, the jury may recommend life imprison¬ 
ment. Sec. 1045. Punishment for second degree murder 
is imprisonment from twenty years to life. Sec. 1048. New 
York has enacted the M’Naghten test and excluded the ir¬ 
resistible impulse rule by statute. Sec. 1120. 

Cases: After apparently rejecting the doctrine in Sin- 
dram v. People . 88 N.Y. 196 (1S82), the Court of Appeals 
said, per curiam in People v. Moran, 249 N.Y. 179, 163 N.E. 
553 (1928): 
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“Feebleness of mind or will, even though not so ex¬ 
treme as to justify a finding that the defendant is ir¬ 
responsible, may properly be considered by the triers 
of the facts in determining whether a homicide has 
been committed with a deliberate and premeditated de¬ 
sign to kill, and may thus be effective to reduce the 
grade of the defense.” 


Ohio 

Accepts the doctrine. 

Statutory provisions: Typical degrees of murder statute. 
Ohio Crim. Code Ann. §§ 12400-03 (Schneider 1952). Pun¬ 
ishment for first degree is death unless the jury recom¬ 
mends life imprisonment. Punishment for second degree 
murder is life imprisonment. 

Cases: An early Ohio case contains the only pronounce¬ 
ment on the subject. In Cottrell v. State, 12 Ohio C.C. 479 
(1896), the intermediate appellate court upheld a convic¬ 
tion for murder in the first degree, specifically noting and 
approving an instruction that partial insanity might be 
taken into account on the issues of premeditation and de¬ 
liberation. The Supreme Court reversed per curiam on 
another ground, but took the opportunity to state that it 
had reviewed the entire record and found no other errors 
in charge. 55 Ohio St. 666 (1896). 

Oregon 

Probably accepts the doctrine. 

State v. Leland . 190 Ore. 598, 227 P. 2d 785 (1951), aff’d, 
343 TI.S. 790 (1952) indicates that it is the practice in Ore¬ 
gon to instruct that mental abnormality affects the capacity 
to premeditate and deliberate and may thus reduce the de¬ 
gree of crime. The principal issue in the case was the con¬ 
stitutionality of the Oregon statute requiring proof of in¬ 
sanity beyond a reasonable doubt to sustain the defense of 
insanity. Both the Supreme Court and the state reviewing 
court referred to the premeditation and deliberation in¬ 
struction. The state court held that it was not error to re- 
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fuse to take the question of first degree murder from the 
jury since there was a conflict in the evidence of defend¬ 
ant’s mental condition. 

Pennsylvania 
Rejects the Doctrine. 

Statutory provisions: Pennsylvania passed the original 
degrees of murder statute, one which has been more or less 
closely followed in most other jurisdictions. Murder in the 
first degree is punishable by death or life imprisonment 
in the discretion of the jury. The punishment for murder 
in the second degree is imprisonment up to twenty years 
and/or $10,000 fine for the first offense and life imprison¬ 
ment for the second offense. Penna. Stat. Ann. § 4701 
(Purdon 1954). 

Cases: After an early case wTiich seemed to look in the 
direction of the doctrine, Jones v. Commonwealth, 75 Pa. 
403 (1874), the courts of Pennsylvania have emphatically 
and consistently rejected it. See Commonwealth v. Wire- 
back, 190 Pa. 1.38, 42 Atl. 542 (1899); Commonwealth v. 
Hoilinger, 190 Pa. 155, 42 Atl. 548 (1899); Commonwealth 
v. Barner, 199 Pa. 335, 49 Atl. 60 (1901); Commonwealth v. 
Szachewicz, 303 Pa. 410, 154 Atl. 483 (1931); Common¬ 
wealth v. Scott, 14 Pa. D. & C. 191 (1930). 

Rhode Island 
Probably accepts doctrine. 

Statutory provisions: There is a typical degrees of mur¬ 
der statute. Gen. Laws of R.I. c. 606, § 1 (1938). The pun¬ 
ishment for murder in the first degree is life imprisonment, 
unless committed by one already serving a life term, in 
which case it is death. The punishment for murder in the 
second degree is imprisonment for ten years to life. 
C. 606, § 2. 

Cases: In State v. Fenik, 45 R. I. 309,121 Atl. 218 (1923), 
the trial court rejected evidence of congenital insanity in 
defendant’s family, and refused to charge on second de¬ 
gree murder. On appeal the conviction was reversed, 
and both the refusal to admit evidence and the failure to 
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charge second degree murder were held erroneous. In 
discussing the evidence to support the second degree charge, 
the court emphasized the circumstances surrounding the 
crime which negated premeditation and deliberation, but 
adverted also to evidence that defendant was not in a nor¬ 
mal mental state. 

Texas 

Probably rejects the doctrine. 

Statutory provisions: Texas has no degrees of murder. 
However, the statute provides that unless “malice afore¬ 
thought” is proved, the penalty cannot exceed five years in 
prison. The punishment for murder is death or imprison¬ 
ment from two years to life. Vernon’s Tex. Pen. Code art. 
1256-57 (1953). By statute, also, there is no intoxication 
defense in Texas. 

Cases: There are no cases directlv in point, but in Witty 
v. State 75 Tex. Or. Rep. 440, 171 S.W. 229 (1914), evidence 
of defendant’s delusions was held not sufficient to warrant 
an instruction that the jury could find him guilty of man¬ 
slaughter. And in Hogue v. State, 65 Tex. Cr. Rep. 539, 
146 S.W. 905 (1912), it was stated that evidence of mental 
abnormalitv not amounting to insanitv was not sufficient 
to reduce assault with intent to murder to aggravated as¬ 
sault. 

Utah 

Accepts the doctrine. 

Statutory provisions: There is a typical degrees of mur¬ 
der statute. Utah Code Ann. § 76-30-3 (1953). Punishment 
for murder in the first degree is death or, upon recom¬ 
mendation of the jury, life imprisonment. Punishment for 
second degree murder is imprisonment for ten vears to 
life. 

Cases: The Utah Supreme Court completely reviewed 
and reformulated the law of the state on insanity and 
mental disorder in State v. Green, 78 Utah 580, 6 P. 2d 
177 (1931). In its opinion it explicitly established the rule 
that mental disorder not amounting to insanity may reduce 
the degree of crime as law in the state. 
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Virginia 

Accepts the doctrine. 

Statutory provisions: Virginia has a typical degrees of 
murder statute. Code of Va. § 18-30 (1950). The punish¬ 
ment, however, seems more lenient than in most states. For 
first degree murder it may be death or imprisonment from 
twenty years to life. Sec. 18-31. For second degree murder 
it is imprisonment from five to twenty years. Sec. 18-32. 

Cases: In the early case of Dejarnette v. Common¬ 
wealth, 75 Va. 867 (1881), the court, after approving the 
refusal of defendant’s requested instructions on mental 
abnormality as too vague, went on to say: 

“At the same time, there are, doubtless, cases in which, 
whilst the prisoner may not be insane, in the sense 
which exempts from punishment, yet he may be in 
that condition from partial aberration or enfeeble- 
ment of intellect which renders him incapable of the 
sedate, deliberate and specific intent necessary to 
constitute murder in the first degree. These are for 
the jury, and not for the court.” Id. at 880-81. 

A more recent case, Jessup v. Commonwealth , 185 Va. 
610, 39 S.E. 2d 638 (1946), perhaps confirms this posi¬ 
tion, though the opinion is not too clear, and seems to be 
influenced by the state’s mental defective law. 

Washington 
Rejects the doctrine. 

Statutory provisions: Murder is divided into degrees 
in a provision modelled on New York. The punishment 
for first degree murder is life imprisonment, unless the 
jury recommends death. For second degree murder, it is 
imprisonment for not less than ten years. Remington’s 
Rev. Stat. Wash. Ann. § 2392-93 (1940). 

Cases: Stale v. Schneider, 158 Wash. 504, 291 Pac. 1093 
(1930), while reversing a first degree murder conviction on 
other grounds, took the occasion to disapprove an instruc- 
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tion on partial responsibility for which the defendant had 
contended. 

Wisconsin 

Accepts the doctrine. 

Statutory provisions: Wisconsin divides murder into 
three decrees. First degree murder requires deliberate 
and premeditated killing, and is punishable by life im¬ 
prisonment. Wis. Stat. § 340.02 (1951). Other murders, 
except for felony-murders, are murder in the second de¬ 
gree. They are punished by imprisonment from fourteen 
to twenty-five years. Sec. 340.03, 340.08. Murder in the 
third degree is unintentional killing in the course of a 
felony, and is punishable by imprisonment for seven to 
fourteen years. Sec. 340.09. 

Cases: In Wisconsin, the issue of insanity is tried spe¬ 
cially to a jury, before the trial of the general plea of not 
guilty. In Hempton v. State , 111 Wis. 127, 86 N.W. 596 
(1901), this preliminary trial ended with a finding of de¬ 
fendant’s sanity. At the main trial, the defense sought to 
introduce evidence of disordered mind not amounting to 
insanity in the legal sense, but of such a character as to 
be entitled to consideration on the question of the degree 
of the offense of criminal homicide of which he was guilty. 
The trial court excluded the evidence, and this was held 
reversible error on appeal, the court citing the intoxication 
cases. The rule was followed by the trial court and ap¬ 
proved again in Ohorn v. State, 143 Wise. 249, 126 N.W. 
737 (1910). 
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APPENDIX B 

YALE UNIVERSITY LAW SCHOOL 

New Haven, Connecticut 

George H. Dession 
Lines Professor of Law 

March 8, 1954 

Abram J. Chayes, Esq. 

Covington & Burling 
Union Trust Building 
Washington 5, D. C. 

Dear Mr. Chayes: 

It was good to hear from you again, and I am of course 
very much interested to know that you are in on the cur¬ 
rent endeavor to get the law of criminal responsibility 
modified through judicial reconsideration of the old rules 
and cases. I have also had a little correspondence with Mr. 
Krash who, as you doubtless know, is working on the Monte 
Durham case in the same way. I assume that you have a 
copy of his brief—which I think is a swell job and seems to 
hit all the high points. I should say that it also alluded to 
the more significant citable stuff. 

I note that your case poses the special problem of the 
effect which should be given to any impairment of a defend¬ 
ant’s capacity on the degree of the crime for which he may 
be convicted. My own thoughts would run about as fol¬ 
lows : 

(1) The doctrine of partial responsibility is already sup¬ 
posed to do this in a number of states, at least to the extent 
of negativing deliberation and premeditation, and perhaps 
other specific intents. 

(2) Even where the charge is one only involving general 
intent, I should think it would be reasonable to take di¬ 
minished responsibility into account. Even such crimes re¬ 
quire acts from winch general intent is said to be presumed, 
and acts according to the classical definition of Holmes are 
supposed to be willed conduct rather than neurological 
reflexes. 
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(3) In respect of the degrees of offenses, I suppose we 
have been accustomed to grade them according to two 
kinds of factors: (a) Objectively—according to a social 
evaluation of the overt behavior and its consequences; 
and (b) Subjectively—according to the kind of person- 
alitv and motivation thought to be involved. 

(4) Diminished responsibility would seem to affect a 
person’s capacity to will both his overt behavior and also 
the consequences which may ensue from it. For these 
reasons T would think it equally relevant to crimes said 
to require only a general intent as well as the others. 

(5) The designation of a crime (including the degree 
assigned to it) in a judgment of conviction is, I suppose, 
merely important for two reasons: (a) It is important 
that the applicable framework for sentencing be clearly 
fixed in this fashion; and (b) For purposes of general de¬ 
terrence as well as public information and fairness to the 
defendant, it is important that the judgment accurately 
and diseriminatelv describe the sort of person he is and 
the sort of situation involved in the particular case. In 
other words, if anything is to be accomplished by setting 
an example, the example should clearly indicate what it 
is supposed to exemplify. 

Beyond this, my own thinking runs along the same lines 
so well developed in Mr. Krash’s brief, and together with 
the above considerations would lead me to feel that even 
in a felony murder case no one should be convicted of 
first degree who was not fully capable of entertaining a 
voluntary and responsible purpose to kill, and who did not 
in fact entertain such purpose. It is true that a person 
of diminished responsibility or compulsive motivation 
who engaged in armed robbery is a very dangerous per¬ 
son—possibly even more dangerous than a well-balanced 
and adjusted armed robber. But the question is not one 
of treating him more leniently. It is rather a question of 
getting him accurately classified and described at the 
sentencing stage so that the most appropriate correctional 
measures—whether of prevention, discipline or therapeutic 
treatment—may be applied for the best protection of the 
community, and the example rendered sufficiently clear- 
cut so that persons who are like or potentially like the 
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defendant may conceivably imagine themselves in his 
shoes. 

I don’t know that the enclosed tentative draft materials 
will be of any great help to you in this connection. The 
first few sheets consist of some definitions to be incorpo¬ 
rated in a model Penal Code, and the remainder, starting 
at page 53, indicates the way in which I am thinking of 
approaching a draft of rules on responsibility. I recall 
the Hartford study you mentioned but do not think that 
there was much in that which would help you on your 
present question, since the focus there was exclusively on 
sex offenders. 

With warmest regards to you and Mrs. Chayes. 

Sincerely, 

/s/ George Dession 

GHD: kg 




SUPPLEMENTAL BRIEF AND APPENDIX FOR 

APPELLEE 


©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11891 

Willie Lee Stewart, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


LEO A. ROVER, 

United States Attorney. 
LEWIS CARROLL, 

FREDERICK G. SMITHSON, 
JOHN D. LANE, 

GERARD J. O’BRIEN, 

Assistant United States Attorneys. 


, / c 





QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre¬ 
sented : 

(1) Whether a jury may return a verdict of second degree 
murder on a felony-murder charge where they do not find in 
favor of the defense of insanity? 

(2) Whether the charge of the court on the defense of 
insanity was inadequate or misleading by using the term 
“diseased” mind in relation to the legal tests of insanity? 

(3) Whether the record of this case can support any theory 
of partial responsibility where the defense phychiatrist testified 
appellant was totally insane at the time of the commission of 
the felony-murder? 

(i) 
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Untteii States Court of appeals: 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11891 

Willie Lee Stewart, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF FOR APPELLEE 

This is a felony—murder case. 

The counterstatement of appellee’s brief narrates in detail 
the evidence adduced at the trial but observations made by 
the amicus with respect to the evidence justifies further analy¬ 
sis of some aspects relevant to the issue here presented. 

This will be facilitated by viewing the incident of the crime 
in a perspective of chronological events. 

counterstatement of the case 
I. Testimony of circumstances surrounding crime 

A. Eve of crime 

On March 12, 1953, the date of the instant crime, appellant 
had been playing cards all day (R. 143). The game was con¬ 
cluded for dinner; thereafter appellant visited James Hamil¬ 
ton a next door neighbor 1 about 6:30 or 7:00 p. m. that 
evening, to inquire if he would be his partner in a continuation 

1 Appellant lived fit 415 A St., NE.. District of Columbia, and James 
Hamilton lived next door at 417 A St. (K. 539). 

( 1 ) 
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of the day’s game (R. 143)." While appellant was present in 
Hamilton's house the phone rang and appellant answered the 
call, and Hamilton testified with respect to the phone con¬ 
versation— 

A. Yes; I heard a portion of it. It pertained to 
some game that he was supposed to have gone to. 

Q. After this phone call was over, what did you and 
he talk about? 

A. He told me that he was going to this particular 
game and that he was sorry that he couldn’t be my part¬ 
ner for this game we were about to play (R. 143-44). 

Appellant thus departed and Hamilton joined the card game 
taking place at appellant’s house (R. 145). Thereafter, ap¬ 
pellant entered his own premises as the card game was about to 
start and displayed a “partially rusty or rather a dull-looking 
nickel-plated revolver’’ to Hamilton (R. 145); broke open the 
gun chamber because “He said it wasn’t his policy to give any¬ 
one a loaded revolver” (R. 145) and presented it to Hamilton. 
Appellant then asked his wife who was participating in the card 
game for his “watch” (R. 147), but Mrs. Stewart urged him 
not to leave. Hamilton testified— 

* * * he said if his wife would give him his watch he 
in turn would give her the revolver and then he would go 
on to this particular game that he had referred to. 

She gave him the watch and she also told him—after 
he got the watch he laid the gun in her lap (R. 148). 

Then appellant took the gun from his wife’s lap, “He stuck 
it in the front of his belt and zipped up his jacket” 3 (R. 148). 
Appellant was wearing blue jeans and a bluish-gray waist- 
length jacket (R. 14S). 


* Hamilton later testified on appellant’s skill at cards: "* * * he played 
cards, in fact this particular type of game we played known as whist, he 
played an excellent game” (R. .'33). 

3 This gun belonged to Willis Daniels, and was customarily kept in an 
overcoat pocket (It. 24S). Daniels testified lie never gave permission to 
anyone to use the gun and that appellant took the gun March 11, ll).”.'i during 
his absence (It. 241)). Mrs. Daniels was a participant in the card game on 
the 12th and knew the subject gun belonged to her husband (R. 144, 249). 
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Mrs. Coleman, a participant in this card game/ testified ap¬ 
pellant had “two shots” of whiskey at this time (R. 443) and 
when warned by Hamilton not to get into any trouble, she 
stated appellant boasted: “Don’t worry, I can take care of 
myself” (R. 443). Appellant departed and was gone approxi¬ 
mately an hour to an hour and a half. (R. 149, 155.) 

B. Scene of crime 

Appellant appeared thereafter in a grocery store, at 723 East 
Capitol Street NE., owned by the deceased Harry Honikman 
(R. 23). The time was shortly after 9:15 p. m. (R. 20). 
Edith Honikman, daughter of the deceased, was present in the 
store at that hour, with the deceased and Mrs. Honikman 
(R. 21). 

Edith testified that appellant entered the store while a cus¬ 
tomer was present. “He arrived while she [customer] was in 
the store, but he did not buy the soda until after she had left” 
(R. 22). At first appellant entered the store, stood facing the 
soda box to the immediate right of the entrance, “and didn’t say 
anything” (R. 23). Mrs. Honikman asked if she could help 
him and appellant responded that he wanted “an orange soda” 
(R. 23). Edith then inquired, from the center of the store, 
“Do you want a warm or cold one?” and he turned around 
and said he wanted a cold soda (R. 23-24). Thereupon, Mrs. 
Honikman obtained a cold soda from a refrigerated showcase 
and appellant walked past Edith to a back counter where the 
cold soda was placed— 

My mother told him to open it on the soda box by the 
door where he opened the soda, turned around, faced 
the store and drank it very slowly (R. 24). [Emphasis 
supplied.] 

When appellant finished half of the soda he walked to Edith 
and said, “I want potato chips”; and Edith “nodded toward 
the potato chips” and appellant followed the indication to a 
candy counter where he removed a bag of potato chips hanging 
on a rack (R. 24). 5 After eating the chips appellant crumpled 

‘The card game was in her room, in the same house with appellant, 
“41') A" <R. 150). 

8 The eandy counter was to the left of the store entrance (R. 26). 



the bag in the palm of his hands and tossed it behind him 
(R. 30). 

Appellant next walked to the counter and asked Mr. Honik- 
man for another orange soda to take with him; the deceased 
got another bottle and brought it to the counter, and said the 
price was “eight cents” (R. 30,31). Whereupon appellant said 
“I think I will drink it here” (R. 31). The deceased urged 
“I would rather you take it with you because we are getting 
ready to close the store” (R. 31). Appellant replied, “0. K. 
Put it in a bag” (R. 31). 

When the deceased bent over to get a bag under the counter, 
appellant vralked aw-ay from the counter and passed Edith, 
faced away from Edith toward the front (R. 32). Appellant 
then drew the gun from the waist of his trousers, turned around 
holding the gun at his waist and announced: “This is it!” 
(R. 33). 

When appellant turned with gun in hand, the deceased with 
the soda bottle in hand was in front of him—Mr. Honikman 
having followed him out from behind the counter (R. 33). 

Edith screamed at the sight of the gun, “Daddy, give him the 
money”; Mr. Honikman being deaf in one ear looked at his 
daughter questioningly (R. 34). Mrs. Honikman screamed at 
appellant, “There is the register, take the money” (R. 34). 
The deceased stated to appellant, “Do you want the money?” 
(R. 34). 

Appellant responded with a shot of the gun and Mr. Honik¬ 
man fell back into his daughter’s arms (R. 34), shot through 
the heart (R. 70). 

Appellant then said to Mrs. Honikman, “Open the register” 
(R. 34). 

Mrs. Honikman screamed back, “You have killed my hus¬ 
band, open it yourself” (R. 34); whereupon appellant pushed 
the candy display counter out of the way (R. 26-28), scooped 
money out of the register with one hand while maintaining the 
gun in the direction of the women (R. 35). Mrs. Honikman 
was running about the store hysterically (R. 35). 

Appellant then “left the register, walked to the door, opened 
the door, walked out and casually closed the door behind him. 
My mother ran for the phone, screaming, ‘Call the police’ ” 
(R. 35). 


Edith testified appellant was in the store approximately 
twenty minutes to a half hour (R. 36) (Am. Br. 2) 6 and that 
he was wearing dark blue pants, a gray blue jacket, and a brown 
hat (R. 31). Appellant maintained the brim of his hat pulled- 
down over his face (R. 63). Appellant had not been seen before 
by either Edith or Mrs. Honikman (R. 36. 39). 

C. Post crime 

Appellant returned to the card party at “415 A” (R. 154), and 
James Hamilton testified that appellant was now wearing a 
“light-colored pair of trousers, brown shoes, I believe, and a 
white shirt” (R. 149, 155); [emphasis supplied]. Appellant 
was not wearing the bluish gray jacket (R. 149, 155). 

Appellant sat down with the group playing cards, talked for 
a while and then entered the game and played until 2:00 A. M., 
of March 13, 1953 (R. 155-56). 

Mrs. Daniels, testifying for appellant, admitted that on 
Friday afternoon, March 13, 1953, appellant upbraided her, 
stating, “You are trying to start something by telling Annie 
[appellant’s wife] that I did what’s in the paper.” When he 
grabbed her by the shoulder she told him if he didn’t leave her 
alone she would turn him in (R. 376, 377). 

Willis Daniels testified as to the following conversation had 
with appellant on Saturday morning, March 14,1953: 

* * * he asked me to take him out of town and I told 
him no, I couldn’t take him out of town because that 
would get me in trouble. I said, “If I get you in my cab 
and start out here they will catch me before I get around 
the corner with you” (R. 299). T 

On Saturday afternoon when Lieutenant Hartnett parked 
across the street from appellant’s address, two women who had 
been sitting on the porch entered the house. He was admitted 
by Mrs. Daniels (R. 104,105). When he knocked on the locked 

* Mrs. Honikman stated the time to be 10 to 15 minutes appellant was in 
the store (R. 01). 

7 Daniels testified that on Saturday morning, “While I was talking to 
Willie and after he had told me that he had shot the man he asked me what 
he should do” and Daniels said, "The best tiling to do is just stay in the 
house” (R. 261-2G2). Daniels later retracted this statement (R. 281-82). 
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door of a room on the second floor he “heard some commotion” 
(R. 105). A woman, after asking who was there, told him to 
wait until she got dressed (R. 105.106). 

Mrs. Stewart opened the door. There was another woman 
inside, sitting on the bed. Mrs. Stewart told the officers her 
name was Jackson; that she had lived there two years and knew 
no Stewarts (R. 106, 107). 

The lieutenant returned to the first floor and as a result of 
information received from neighbors drove to East Capitol 
Street where he saw appellant crossing Fourth Street. Appel¬ 
lant, after looking in the direction of the cruiser, increased his 
gait. He entered an apartment house between Third and 
Fourth on East Capitol (R. 10S). 

When the lieutenant arrived no one was in the hallway. Go¬ 
ing to the fire escape, he observed appellant just going past 
the side of the building (R. 109). 

Lieutenant Hartnett told appellant he was under arrest. He 
then asked appellant what he had been doing in the apart¬ 
ment and how long he had been there. Appellant replied he 
had been in the apartment a half hour, visiting a friend. The 
lieutenant then told appellant that he had followed him to the 
apartment. 

The remainder of the conversation, the witness testified, 
was: 

I said, “What were you doing hiding under the bed 
when we went up to your house at 415 A?<” 

He said, “Well, my wife told me the cops were 
coming.” 

I said, “Why did you hide under the bed?” 

He said, “Well, I thought you all were looking for a 
friend of mine that got himself in trouble.” 

I said, “Why did you have to hide under the bed?” 

He said, “I thought it would be better if I find out 
what you wanted and then I could go see my friend and 
tell him’’ (R. 114). 

Appellant denied to the officer that he had ever been in the 
grocery store (R. 111). He was picked out of a line-up that 
evening by Miss Honikman and her mother (R. 38, 39, 113). 




II. The defense testimony 


The defense attempted to relieve appellant of culpability 
for the instant crime of murder committed in the prosecution 
of a felony by presenting the issue of appellant’s sanity. 

In the opening statement of appellant’s counsel it was 
stressed that the defense would be “not guilty [or] [t]he other 
is not guilty by reason of insanity” (R. 17); and counsel closed 
in argument to the jury, “As his attorney, however, the plea 
which I wish to address myself to is the plea of insanity” (R. 
655). Appellant never asserted any presumed legal defense of 
“partial responsibility.” 

To establish appellant’s insanity, the life of appellant was 
related in three phases, i. e., (1) his childhood during ages six 
years to approximately twelve years; (2) military career from 
1943 to 1946; and (3) civilian aptitude from 1946 to 1952. 

A. Appellant’s childhood 

1. Irene Anderson, first cousin to appellant, related that ap¬ 
pellant was brought to Saluda, South Carolina, to live with his 
paternal grandmother at the age of six years (R. 352-53); 
that at the early age of seven “he would often go to school 
and then he wouldn’t stay in class, and one time I can remem¬ 
ber he was out and he taken all his clothes off” (R. 353-54); 
“he would often take his food and dump it, dump his food 
out on the floor, or just knock the plate off the table” (R. 354); 
and when everyone was asleep appellant would get up and 
run about saying “I want my mommy” (R. 354). (Appellant’s 
mother was deceased, R. 404); and “sometimes he would just 
tear his clothes off of him or take the scissors or a knife or any¬ 
thing and cut his clothes up, and [his grandmother] would ask 
him why he did it and he wouldn’t even give an answer” 
(R. 356). 

Irene Anderson believed this represented “abnormal” con¬ 
duct by the seven-year old appellant (R. 353, 354). 8 When 

The Arnicas brief n 1 loses this to be a “truancy problem which was ex¬ 
traordinary, apparently even for a small rural Southern community (Tr. 
3r,:i_r>4. Anderson; Tr. 407, 408. Mason)” (Br. .‘1-4). See testimony of 
Geneva Mason, infra. 
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Irene made these observations of appellant’s behavior, she too 
was a child—eight years old (R. 365). When asked on cross- 
examination “you have known other children, have you not, 
who have thrown their food on the floor and torn their clothes 
off. and have what are called temper displays?”—Irene replied, 
“No; I haven’t” (R. 365)." 

2. Geneva Mason, sister of appellant, also described appel¬ 
lant’s six year old conduct in school, in Saluda, South Caro¬ 
lina. i. e., “[paternal grandmother] would send him out to 
school, but he would stay out in the woods all day until time to 
come home from school, and the school kids coming home from 
school, he would throw rocks and things at them” (R. 407). 
Geneva confirmed that appellant threw food and plates on 
the floor (R. 407); and that they went to live with the maternal 
grandmother when appellant was eight years old and at this 
age until twelve “He would skip school” (R. 408); “* * * he 
always fight at me, me and my other brother, 10 and when we 
was going to school he would fight the teacher, tear off his 
clothes off of him, tear off her clothes” (R. 405); “He would get 
mad, go to fighting, throw his books, throw the kids’ books 
all over the room” (R. 406). 

At the time these observations were made by Geneva, she 
was one year younger than appellant (R. 403) (although she 
testified appellant was six and she three years old when they 
went to live with the paternal grandmother, R. 404, 418). 11 
Appellant’s counsel inquired of Geneva, “You didn’t see the 
other children that were his age and were eating at the same 

“ Irene testified appellant’s brother and two aunts were not normal either, 
and all three fell in a category of “spit would just run from their mouths, 
just like that, and they never had anything to say, you know” (R. 361, 362). 

“Geneva didn't mention this other brother to be “abnormal.” See fn. 9, 
supra. 

11 A. When I was three I could remember. 

Q. When you were three and he was four? 

A. Six. 

Q. Didn't you say you were 29 and he was 30? 

A. That is right. 

Q. You say you can remember from three, and that would make him four, 
is that correct? 

A. That is right (R. 418-19). 



time, they weren’t throwing their food on the floor, were they?” 
And she replied: 

Some of them did. I did, myself, because I saw him 
doing it (R. 419). 

Appellant ran away from Saluda, South Carolina, at seven¬ 
teen or eighteen years of age (R. 405). 

B. Appellant’s military career 

Appellant was drafted into the military service. January 19, 
1943, spent thirty months in the South Pacific war area, Burma 
Road (R. 397-98); was awarded the “Bronze Star” (R. 485), 
and “honorably discharged” as a private, first class, on Novem¬ 
ber 13. 1945 (R. 460. 461, Stip.). 

During this period of service, Yance Peterson, testified serv¬ 
ing with appellant and related that appellant drove a truck 
over a 20-foot embankment (R. 397, 400); went to sleep while 
on guard duty, and left camp, AWOL. (R. 398.) Peterson 
believed appellant was of unsound mind. (R. 399). 

Appellant reenlisted in the army on November 14, 1945, 
was convicted by a general court martial of aggravated assault, 
disciplined and dishonorably discharged in 1946 (R. 461, Stip.). 
Pursuant to this conviction, the military authorities examined 
appellant and the following psychological report was made: 
“[H]e has an intelligence quotient of 63 on certain verbal 
studies of the Weschler-Bellevue intelligence examination, and 
that on performance subtests his intelligence quotient is 76, 
giving a combined skill of 65 for his intelligence quotient and 
that this finding indicates intelligence falling wdthin the feeble 
minded range” (R. 461, Stip.). 

The report also indicated: 

[Tjhere is no evidence of a neurosis or of a psychosis 
(R. 461, Stip.). 

C. Civilian aptitude 

The narration of the evidence as to appellant’s behavior from 
1946 to 1952 is adequately set out in the Amicus brief, pages 5 
to 7, and nothing is served by repetition of this rather volumi¬ 
nous testimony. 
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That testimony reflects numerous acts of sporadic violence 
by appellant with his alleged inability to recall or remember 
such acts immediately or very soon thereafter. 12 

III. Testimony of psychiatrists 

Three psychiatrists testified at appellant’s trial, one for his 
defense and two for the prosecution. 

The defense psychiatrist, Dr. Ernest Y. Williams, based a 
diagnosis of “manic depressive psychosis’’ with respect to ap¬ 
pellant’s mental condition at the time of the felony-murder on 
symptoms revealed in a “hypothetical question” put to the 
Doctor by appellant’s counsel, supplemented by government 
counsel. 

The prosecution psychiatrists, Drs. Elmer Klein and Morris 
Kleinerman, based a diagnosis of “no psychosis, dull normal” 
with respect to appellant’s mental condition at the time of the 
subject crime by symptoms revealed through “personal psychi¬ 
atric examination” of appellant days after commission of the 
crime, in conjunction with the “hypothetical question” put to 
the defense psychiatrist. 

A. Defense psychiatrist 

1. Dr. Ernest Williams,™ testified that he examined appel¬ 
lant on June 21, 1953 a little over three months after the in¬ 
stant crime, and could arrive at no significant conclusion—“No, 
I wasn’t able to reach any conclusion at all. The history was 
very, very sparse. I couldn’t get much from him at all. He 
seemingly was very much depressed, and I didn't get very much 
information from him. I spent about two hours with him 
there and I gave it up after that as a fruitless effort” (R. 467). 
Thereupon, Dr. Williams was asked a “hypothetical question.” 

It. 303 (Hill) ; R. 316. 317-1S. 320. 326, 328. 330 (Mrs. Stewart) ; R. 368 
(Mrs. Daniels) : R. .‘{87-88 (Mrs. Whorton) ; R. 411, 412 (Mason) ; R. 421, 
423, 42.7 (Erby) ; R. 437, 436 (Coleman). 

"A graduate of Howard University Medical School (1030) : Chief of the 
psychiatric service. Freedman’s Hospital, Professor of neurology and psy¬ 
chiatry at Howard University, and Diplomate of the American Board of 
Psychiatry and Neurology (1941) (R. 465-66). 
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The hypothetical question was in effect an attempted oral 
narration of the rather sporadic violent and defense denomi¬ 
nated “peculiar” incidents of appellant’s life, through the 
aforementioned phases, as testified to during the trial. The 
government prosecutor included within the outline of the evi¬ 
dence the facts of the subject robbery and killing, and the 
manner of appellant’s arrest (R. 499-507). 

This “question” began on the afternoon of June 24, and 
concluded the morning of June 25,1953 (R. 467-507). 14 

The Court inquired at the conclusion of the hypothetical 
question, “Now, Doctor, having heard what I have just said 15 — 
there is no point in repeating it—taking the testimony that 
has been stated, you can now give us your opinion of this man, 

34 Government counsel objected to the counsel’s narration of the testimony 
seven times (R. 4GS, 469. 470, 471, 473, 474, 493) and the Court admonished 
that the daily transcript should be checked by appellant’s counsel for ac¬ 
curacy in narration of the evidence (R. 477). 

***** 

” I think the test in criminal cases is whether or not the person has such 
a mental disease, as distinguished from a mental disorder—not a patho¬ 
logical mental disturbance but a physiological one, a disease, a mental 
disease, which does not enable him, either that he cannot distinguish be¬ 
tween right and wrong or if he is able to distinguish between right and 
wrong he is unable at the time to reject the wrong. 

By “unable” I mean it is mentally impossible for him to reject the wrong 
and to accept the right. 

***** 

And if there is allegation of temporary insanity, it has got to be an un¬ 
controllable impulse to commit the wrong, and uncontrollable because of a 
mental disease (R. 308). 

♦ * * * * 

“A man may be a psychopath and responsible for his acts. For instance, 
he may have emotional instability together with a general maladjustment, 
together with a bad background, and so on, or an unfortunate background— 
unfortunate for him, that is through no fault of his own so that he grows 
up—and also a mental deficiency in the sense of being, we have put it here a 
time or two, feeble-minded but still that can be short of an actual physio¬ 
logical mental disease. 

A psychopath, I mean there are all kinds of them; we all know of them; 
we all personally know people who are psychopathic in a degree or another— 
one who is simply forever getting in trouble with the law. 

Take the man with a long criminal record, doesn’t that indicate a psycho¬ 
pathic condition of resentment toward society, and so on? I don’t think 
there can be any doubt about that” (R. 309). 



on March 12, 1953, which was the time this offense was com¬ 
mitted, if he committed it” (R. 510). 

Doctor Williams stated that the incidents in the hypothetical 
question indicated to him that appellant suffered “manic de¬ 
pressive psychosis” and “I don’t think feeble-mindedness, as 
such, is overly important in this case” (R. 510-11). Doctor 
Williams proceeded with the Court’s permission to give a dia¬ 
grammatic description of manic depressive psychosis on a 
blackboard, for the jury’s consideration. (R. 511-14.) 

Then appellant’s counsel inquired: “Doctor, is it your opin¬ 
ion that the defendant is suffering from a physiological disease, 
mental disease, by reason of which on the 12th of March * * * 
1953, he was unable to distinguish between right and wrong? 1 ” 
(R. 514). Doctor Williams replied: 

I don't think it is a problem of knowing right and wrong, 
I think most of these people know right from wrong, but 
I don’t think at the time one of these seizures takes them 
they are able to resist anything. It is just something 
takes them and they are swept away by an avalanche 
and unable to control these emotional feelings or any¬ 
thing at all. It is just a sudden irresistible urge to do 
something and they are swept away by it and after that 
is all over they are back again, apologetic, with little rec¬ 
ollection of what has happened (R. 514-15). 

W’hen the Court inquired if this mental condition existed in 
fact at the commission of the crime of March 12, 1953, the Doc¬ 
tor replied: “My presumption is this was one of those attacks 
and therefore he was unable to resist. That is my presumption, 
but I couldn’t say definitely. I don’t suppose anyone abso¬ 
lutely could, but I would say this would seem to follow the pat¬ 
tern of behavior Your Honor has seen over 26 or 27 times. I 
couldn’t say exactly. I don’t suppose anyone could tell that, 
but I would say it would seem to follow the general pattern” 
(R. 516). 

Appellant’s counsel next inquired: “[A]nd in your opinion 
was the defendant suffering from a physiological mental dis¬ 
ease?” (R. 516). Doctor Williams replied: 

I don’t know how to answer that particular question. 
This disorder that I spoke about, no psychiatrist at the 
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present time can give you any material as to just what 
the cause is, whether it is organic, physiological, or what 
it is. What we do, we recognize it as a disease entity. 
Whether it is pathological, physiological, toxic or in- 
fectuous, and we know it isn’t infectuous, but whatever 
it is. we don’t know. There is no textbook can give you 
any ideas as far as the physiological is concerned (R. 
516). [Emphasis supplied.] 16 

On cross-examination, the doctor was asked if he was relying 
entirely “upon that hypothetical question” for his diagnosis of 
appellant’s mental state at the period of the crime, and he an¬ 
swered, “It is the only source of information I have at the pres¬ 
ent time, because my interview wasn’t a successful one” (R. 
520). 17 

The court again pursued the question of whether the facts 
of the robbery and killing, and post crime conduct of appellant 
indicated symptoms consistent with manic depressive psychosis, 
and Doctor Williams replied: 

Not exactly. Not exactly. Your Honor, as described 
here. It isn't exactly the same thing. What I was ad¬ 
dressing it to was the similarity between these different 
unpredictable acts that have occurred over a period of 
years (R. 522). 

The court and the doctor having agreed that it was a relation¬ 
ship of the present crime with past acts of violence in appel¬ 
lant’s life (R. 522-23), the doctor continued: 

That is what I was trying to reach, Your Honor. 
Again we are postulating something. But seemingly 
it would seem from the picture of the average robbery a 
person comes in, conceals, or attempts to conceal his 
identity from the public or from the ones he is trying 
to rob, and it doesn’t seem as if he would sit around, per¬ 
mit himself to be identified, stand up, eat, and eat again, 

in Dr. Williams also gave a lengthy account of what is a “psychosis” < It. 
51G-1S). 

17 Dr. Williams was informed another psychiatrist found appellant coop¬ 
erative at a psychiatric examination, hut Dr. Williams said this would not 
alter his belief of appellant's psychosis (It. 5111-20). 

3022C9—54-3 
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and so on and so on. Identification in most instances 
is a very easy thing, and when a person drinks a bottle 
of pop, then takes some [potato chips] then turns back 
again to drink a bottle of pop in view of everyone, and 
then after that pulled a gun and so on. it doesn’t seem, 
your Honor, it conforms—” (R. 523). 18 

B. Prosecution psychiatrists 

Prior to the testimony of Drs. Klein and Kleinerman for the 
prosecution. James Hamilton was recalled and testified that he 
had known appellant from four to six years (R. 532). had played 
cards with him at least fifty times (R. 533), had never seen him 
act in a “peculiar or abnormal fashion” (R. 532), and had never 
heard of appellant’s alleged peculiarities testified to at the trial 
(R. 535). 10 

1. Dr. Elmer Klein 20 was called by the government and testi¬ 
fied that he psychiatrically examined appellant on March 26, 
1953, for little over an hour (R. 541); that appellant “was some¬ 
what sullen and rather defensive, but talked fairly normal” (R. 
542), and answered questions regarding his education, child¬ 
hood. family background (R. 542-43), military service (R. 543), 
employment, health record, and marriage (R. 545-46). 

Dr. Klein concluded from this examination that appellant 
was not suffering a psychosis or a neurosis (R. 544); that he was 
in fact “dull normal” (R. 544). Government counsel then 
directed the psychiatrist’s attention to the fact that appellant 
was given a “Weschlcr-Bellevue” test in 1946 by the Army (R. 
461. Stip.) and scored 65 on a vocal subtest, 76 on a performance 

“ Mrs. Honikman testified appellant kept his hat brim pulled down as if 
to conceal his identification (R. 63). 

"One incident of appellant’s difficult behavior in Hamilton’s home, was 
explained on cross-examination by Hamilton as having resulted from ap¬ 
pellant being “drunk” (R. 536-37). Hamilton also stated that although 
he moved away from “417 A” in 1951. he returned to 417 A every night to eat 
with his aunt, who lived there (R. 539). 

““A graduate of Indiana University (1925) ; member of psychiatric staffs 
of St. Louis Hospital (3 1 /.. years) : University of Johns Hopkins Hospital (2 
years) : mental hygiene clinics. Baltimore (3 years) ; Delaware State Hos¬ 
pital (3 years) ; Mental Hygiene Institute, Washington, D. C. (3 years) ; 
in private practice since 1939, and a Fellow of the American Psychiatric 
Association. Dr. Klein was a U. S. Navy psychiatrist for five years (R. 
540-41). 
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subtest, and inquired if this indicated appellant to be “dull 
normal.” Dr. Klein responded: 

Yes; it would be. I don’t think that those tests are 
too infallible, for one thing, and for another I would 
expect him to have a rather low verbal performance by 
reason of his limited, very limited educational back¬ 
ground (R. 545). 

***** 

* * * I also had him do some simple calculations, sub¬ 
tract 7 from 100, all the way down, taking 7 from 100, 
from what remained, what remained all the way down. 
He did that slowly but not correctly, which is rather 
unusual for a person with the limited intelligence that 
you indicated by the Weschler-Bellevue tests you have 
shown. 

His retention of items that I would ask him to remem¬ 
ber, which I would ask him again about later, and his 
recall of those items was quite adequate, adequate for 
an average individual. But, by and large, I felt that 
he fell within the range of average mentality (R. 547). 
[Emphasis supplied.] 

Government counsel then inquired: 

Q. Now, I will ask you this, sir: Based on your exam¬ 
ination of him and the history which he has related to 
you. sir, can you express an opinion as of March 12,1953, 
the date this crime was committed, whether or not the 
defendant Willie Lee Stewart was capable of distin¬ 
guishing right from w’rong, and, going further, whether 
or not, even though recognizing right from wrong, was 
faced or met by any irresistible impulse to commit any 
act such as robbery or murder? 

A. Yes; I think I can answer that. 

Q. Would you answer it? 

A. Yes; I think I would say from my examination he 
would know’ right from wrong at the time of the com¬ 
mission of the offense with which he is charged, and 
I don’t believe he had any irresistible impulse in com¬ 
mitting it. 
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Q. Are you acquainted with the condition called 
manic depressive psychosis? 

A. Yes; I am. 

Q. Is there a phase in that known as manic phase? 

A. Manic phase; yes. 

Q. That is distinguished or characterized by what, 
sir? 

A. It is characterized by a tendency toward over¬ 
activity and overtalkativeness, poor judgment, and a 
flight of ideas, that the person talks a great deal and 
jumps from one topic to another without having regard 
to what was said before, and just using poor judgment 
in their behavior. 

Q. All right, sir. I will ask you this, sir: Based on 
the history which he related to you and the information 
which was furnished to you by him. and on the results 
of your observation of his acts, and of his speech and 
his manner, could you say, sir. whether or not you saw 
any indications in him, or symptoms, if you will, or signs 
of a manic depressive psychosis? 

A. I did not. (R. 547-4S.) 

Dr. Klein was asked on cross-examination if a one-hour ex¬ 
amination was medically sufficient and the doctor explained in 
appellant’s case and on the basis of the success of that psychi¬ 
atric examination leading to a conclusion of “no psychosis,” 
that it was adequate (R. 549-50). 

2. Dr. Morris Kleinerman 21 testified that he psychiatrically 
examined appellant on March 25. 1953. for approximately two 
hours (R. 554); that appellant related his childhood, educa¬ 
tion (R. 554), family background (R. 555), marriage (R. 557), 
employment (R. 557), military service (R. 55S); and that he 

11 A graduate of University of St. Andrews, Scotland (1933) ; on psychi¬ 
atric staff Saint Elizabeths Hospital (1934-1947), and in private practice 
since 1947. He is a Diplomate of the American Board of Psychiatry and 
Neurology; Fellow of the American Psychiatric Association; Assistant 
Clinical Professor of Psychiatry. George Washington University Medical 
School; formerly Associate Professor, Georgetown University Medical 
School, and special lecturer in psychiatry, Catholic University of America 
(R. 553). 
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gave appellant some mathematical and current events tests 
(R. 555-56). 

Government counsel inquired about the mental observation 
and the doctor replied: 

In my opinion he does and is able to distinguish right 
from wrong; is able to adhere to the right and has no 
mental disease which will indicate an irresistible impulse 
(R. 558). 22 

The prosecutor put to Dr. Kleinerman the same question 
asked Dr. Klein concerning the “Weschler-Bellevue” test of 
the Army in 1946, and informed him that a psychologist con¬ 
cluded in that report that appellant “was of a mental state 
approaching feeble-mindedness” (R. 559); and the doctor 
replied: 

A. I would say that he was not feeble-minded. 

Q. How would you classify him? 

A. Probably dull normal intelligence (R. 559). 

Dr. Kleinerman agreed that the scores read in the Army in¬ 
telligence test generally indicated a feeble-minded person but— 

Q. Do you think that person capable of distinguish¬ 
ing right from wrong? 

A. Usually a person of that degree of mentality is con¬ 
sidered to be a high-grade moron, and a high-grade 
moron is capable of that (R. 560). 

Dr. Kleinerman also stated, “I examined Mr. Stewart on 
March 25, 1953, and as a result of that examination it was my 
opinion that Mr. Stewart had no psychosis or no psychoneu¬ 
rosis” (R. 562). The doctor also stated his personal examina¬ 
tion of appellant was thus sufficient to arrive at his diagnosis 
without further discussion with appellant’s friends and rela¬ 
tives (R. 562). 

The government counsel then inquired if Dr. Kleinerman had 
read the entire “hypothetical question” put to Dr. Williams, to 
which the doctor replied he had (R. 563), and then counsel 
asked: 

“The Court supplemented the prosecutor’s question with the statement: 
“Growing out of a mental disease,” and counsel said: “Yes, growing out of 
a mental disease” (R. 558). 
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Q. Based on that question, and your own examination, 
whether or not the defendant, Willie Lee Stewart, could 
distinguish right from wrong, and embrace the right or 
that if he could distinguish right from wrong and know 
w’hat was right, would still be mentally bound by an 
irresistible impulse to commit a robbery and murder? 

A. Well, as a result of my own examination and this 
hypothetical question, which I partly read and partly 
heard, it is my opinion that Mr. Stewart is able to dis¬ 
tinguish right jrom wrong; is able to adhere to the right 
and has no irresistible impulse, due to any mental con¬ 
dition which may cause him to engage in the type of 
crime you mentioned. 

The Court. As of March 12th? 

The Witness. I would judge that; yes. 

Q. I will ask you this: Do you find present anything 
to indicate a condition of manic depressive psychosis? 

A. I did not. 

(R. 564) [Emphasis supplied.] 

Dr. Kleinerman also stated his personal two hour examina¬ 
tion of appellant was sufficient—“In this individual’s case I 
felt that was long enough for me to reach a fair decision” (R. 
565). 

On cross-examination. Dr. Kleinerman stated the nature of 
manic depressive psychosis and that such a mental condition 
impels one to irresistibly commit an act though knowing it to 
be WTong (R. 567-69, App. App. 44^-47); but the doctor stated 
appellant is “an unstable person who becomes involved in diffi¬ 
culties knowingly and attempts to excuse himself by saying that 
he forgot about them , he wasn’t there * * * Irresponsible; 
that word might be used, and a rather selfish individual who 
wants his own pleasures without regard to other people’s rights” 
(R. 570 App. App. 47-49). 

In reference to appellant’s violence testified to at the trial and 
the subject of the “hypothetical question,” Dr. Kleinerman 
stated: 

There are so many incidents in there, in fact I think one 
reference to either threats or beating of his wife and 
children: Well, this is certainly something that occurs in 
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certain social strata, in certain social systems. I would 
simply say that his outlook on life is in some ways rather 
primitive. He didn’t have much education, and ap¬ 
parently had to fend for himself because of the environ¬ 
ment in which he found himself and he goes and does 
things which please him (R. 572, App. App. 47). 

The incidents of appellant’s presumed “motiveless” acts of 
violence (Am. Br. 5) were rejected by the psychiatrist to be 
done without motive; rather, motive did exist and without ex¬ 
amining appellant with respect to said motive, the significance 
of the alleged acts could not be determined (R. 572-74, App. 
App. 48-49). Further, the doctor explained that one recover¬ 
ing from a manic depressive attack usually has a “rather long” 
period of normality (R. 580-81); that is, normality “/or a 
couple of years. It is not just a matter of hours or days” 
(R. 5S1, App. App. 50). [Emphasis supplied.] 

Dr. Kleinerman testified that on the basis of his examination 
of appellant on March 25, 1953, appellant could not have been 
a manic depressive psychotic or having a manic depressive at¬ 
tack on March 12, 1953, because symptomatology of the dis¬ 
ease would have been evident— “* * # there is a difference of 
approximately two w 7 eeks, and I think that any person who had 
been going through an attack of manic depressive illness two 
w’eeks before I saw* him would still show 7 some residual symp¬ 
toms at the time I saw 7 him” (R. 587). 

Appellant’s counsel inquired what would be those symptoms 
and the doctor explained: 

It would all depend. Assuming that he had been over- 
active, had pressure of speech, flight or ideas, and such 
symptoms, some of those would still remain. There 
would be some flight of ideas, changing from subject to 
subject; there would still be some elation, which is a 
thing that goes with it; there would be some evidence 
of irritability (R. 588). 

Dr. Kleinerman concluded appellant was not psychotic or 
neurotic at the time of the crime, March 12,1953. 


STATUTE INVOLVED 


D. C. Code § 22-2401 (1951): 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 
malice or by means of poison, or in perpetrating or at¬ 
tempting to perpetrate any offense punishable by im¬ 
prisonment in the penitentiary, or without purpose so to 
do kills another in perpetrating any—robbery—is guilty 
of murder in the first degree. 

SUMMARY OF ARGUMENT 

I 

Where, the statute of the District of Columbia specifies that 
a homicide committed in the perpetration of a felony (robbery) 
need not be with purpose or intent to kill, and the common law 
and sustaining decisions of this jurisdiction supply the premedi¬ 
tation. malice and deliberation as a principle of law to the homi¬ 
cide. a rejected defense of insanity only allows the jury to return 
a first degree murder verdict on the basis of a sane mind per¬ 
petrating the underlying felony. 

II 

Where, the court charges the jury that a “diseased” mind is 
only legally sufficient to relieve of criminal culpability, rather 
than a mental disorder explained as a psychopathic disorder, 
does not prejudice appellant where a defense psychiatrist testi¬ 
fied appellant was suffering from a psychotic “disease entity.” 
The terminology of the court is not so misleading or at variance 
with medical science as to effectively deprive appellant of an 
adequate instruction on the defense of insanity; especially, 
where the psychiatric testimony was repeatedly phrased in the 
terminology of the legal tests. 

III 

Where, the defense asserts total insanity—manic depressive 
psychosis—to the degree that appellant suffered an irresistible 
impulse to commit a felony-murder there is no basis to assert 
appellant was sane yet psychopathic or of low emotional and 
mental instability requiring an instruction on partial responsi¬ 
bility for commission of the instant crime: if such doctrine of 
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responsibility were recognized in this jurisdiction. This record 
is not appropriate for reassessment of the law of criminal cul¬ 
pability on such theory of partial responsibility. 

ABGUMENT 

I 

The defense of insanity to a charge of felony-murder when 
rejected by the jury does not authorize a second degree 
murder verdict 

The crime of murder in the first degree with premeditation 
and deliberation is not without an historical distinction in this 
jurisdiction from homicide committed in the perpetration of a 
felony. The elements of proof are distinct. 

A. History of § 22-2401, D. C. Code (1951 Ed.) 

Since the organization of the District of Columbia, and spe¬ 
cifically the act of Congress of March 2, 1831 (4 Stat. 448, 
ch. 37). known as the penal or crimes act, preexisting common 
law crimes were recognized by Congress and punishment pre¬ 
scribed therefor without undertaking to define and declare 
such offenses ah initio. Hill v. United States, 22 App. D. C. 
395. 401 (1903); Marcus v. United States, 66 App. D. C. 298. 
304. S6 F. 2d 854 (1936). At that period the Code provided 
for murder and manslaughter, murder at common law being 
“When a person of sound memory and discretion unlawfully 
killeth—with malice aforethought, either express or implied;” 
and manslaughter, “The unlawful killing of another without 
malice either express or implied” Marcus v. United States, 
supra, 66 App. D. C. at 304. 

When a killing was committed in the perpetration of a felony 
it was murder at common law, the “malice” being express or 
implied; and it was murder whether with or without “pre¬ 
meditation. deliberation, or an express purpose to kill,” ibid. 

Congress amended the Code March 3, 1901 (31 Stat. 1321, 
Ch. 854 § 798), explicitly defining the common law crime of 
murder to require “whoever, being of sound memory and dis¬ 
cretion, purposely, and either of deliberate and premeditated 
malice—kills another, is guilty of murder in the first degree.” 

302269—54-4 
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A killing in perpetration of a felony was specifically included 
by Congress within first degree murder, i. e.. “by means of 
poison, or in perpetrating or in attempting to perpetrate any 
offense punishable by imprisonment in the penitentiary.” 1:3 
Hill v. United States, supra. 

Killing of another was murder in the second degree if there 
/perely existed “malice aforethought,” supra, § S00 (this was 
the common law concept, of murder, but without inclusion of 
the words “either express or implied" or “sound memory and 
discretion”). 

'•' In Sdb'ens V. United States, 40 App. D. C. 440. 442 (1913), 
this Court stated that: “To constitute murder in the first de¬ 
gree the act must have been committed wilfully, deliberately, 
maliciously, and premeditately; and these concomitants are 
'presumed to have been present '" when a felony-homicide exists. 
[Emphasis supplied.] As malice was implied at common law 
so the stated “concomitants" are presumed in a felony-homi¬ 
cide. Murder in first degree exists as a matter of law, i. e., by 
act of Congress. 

However, in Jordan v. United States, (56 App. D. C. 309, 311, 
87 F. 2d 64 (1936) an opposite effect was given, wherein the 
word “purposely,” in the amended statute, was applied to the 
facts of a felony-homicide: 

• In many of the states a killing committed in an at¬ 
tempted burglary or robbery is murder in the first de¬ 
gree, and it has been held that under the statutes in 
those states the offense is complete even though there 
was no intent or desire to kill [Citing cases]. But the 
statute in the District of Columbia includes the word 
“purposely,” and, as we read it, makes it incumbent on 
the prosecution to show that an accused purposely, in 
perpetrating or attempting to perpetrate an offense 
punishable by imprisonment in the penitentiary, kills 
another. The word “purposely,” we take to mean, with 
design or intentionally. * * * This purpose to kill, in 
the view 7 we take of the statute, is a state of mind which 

“’The placing of an obstruction on a railroad with intent to endanger 
the passage of any locomotive or car, and when death ensues, is murder 
in the first degree as provided in § 799, 31 Stat. 1321. 
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must be proved as a fact before there may be a convic¬ 
tion of first-degree murder under the statute, but proof 
of purpose need not be direct; it may be inferred from 
the circumstances attending the killing. . 

The case of Marcus v. United States, srupra, decided the‘Same 
date as the Jordan case approved an instruction in felony- 
homicide of a required ‘"purpose or intent to kill”; and if the 
killing was accidental in perpetration of a robbery, second de¬ 
gree murder was a proper instruction. Second degree murder 
being defined with “malice aforethought,” the Court decided 
that doing of the wicked act of robbery— 

discloses a wicked criminal purpose on the part of Cum¬ 
mings for under these circumstances the law presumes 
that Cummings, while attempting to perpetrate a rob¬ 
bery, foresaw and intended whatever consequences 
might naturally result from such an encounter. The 
law, not as a matter of fact, but as a conclusion of legal 
reasoning and experience, considers this state of mind 
to be implied malice. Consequently, the homicide would 
not be manslaughter, which is, as aforesaid, an unlawful 
killing without malice either express or implied * * *. 
66 App. D. C. at 305. 

Congress amended the District Code June 12,1940 (54 Stat. 
347, ch. 339, § 1), providing “purpose” to be a concomitant 
element of deliberate and premeditated malice in the killing 
of another— 

or without purpose so to do [whoever] kills another in 
perpetrating or in attempting to perpetrate—robbery— 
is guilty of murder in the first degree. D. C. Code 
§ 22-2401 (1951 Ed.). 

Thus, the statute was brought “into line with those of many 
of the States, where a killing committed in an attempted 
burglary or robbery is declared to be murder in the first degree, 
and it has been held in those States that the offense is com¬ 
plete even though there was no intent or desire to kill; People 
v. Smith, Sup. 187 N. Y. S. 836, and State v. McNeal, Mo. Sup., 
237 S. W. 738, are typical,” Mumforde v. United States, 76 
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U. S. App. D. C. 107, 109, 130 F. 2d 411 (1942), cert, denied, 
317 U. S. 656. 

Elimination of proof of premeditation, deliberation, malice, 
and intent or purpose to kill, all being presumed as a matter 
of law in a homicide committed in the course of a felony, Con¬ 
gress in effect restored this crime to is common law basis. 

In the case of GoodalL v. United States, S6 U. S. App. D. C. 
148,150, 180 F. 2d 397 (1950), cert, denied, 339 U. S. 987, this 
Court stated, inter alia: 

[T]he second segment of the statute in which 
the intent to kill is not an ingredient of the crime * * # 
need not be alleged or proved. 

This court said in Mumforde v. United States, 1942, 
76 U. S. App. D. C. 107,109,130 F. 2d 411, 413, certiorari 
denied, 317 U. S. 656, 63 S. Ct. 53, S7 L. Ed. 527: “* * * 
The applicable statute in the District of Columbia de¬ 
fines murder in the first degree as the killing of another 
while armed with or using a dangerous weapon in the 
perpetration or attempted perpetration of a robbery. 
As the statute was a few years ago, it was necessary to 
show that the killing was done ‘purposely’ to raise the 
offense to first degree murder. See Jordan v. United 
States, 66 App. D. C. 309, S7 F. 2d 64. In June 1940. 
Congress, at the request of the Attorney General, 
amended the law so that it now provides that the offense 
is perpetrated even when the killing is ‘without purpose 
so to do’.” * * * 

We held in Burton v. United States, 1945,80 U. S. App. 
D. C. 208, 151 F. 2d 17, certiorari denied, 326 U. S. 789. 
66 S. Ct. 473, 90 L. Ed. 479, that even though an indict¬ 
ment charged murder in the first degree consisting of 
purposeful killing and tendered no issue of robbery, 
proof that the homicide was committed during the perpe¬ 
tration of a robbery legally took the place of the pre¬ 
meditation to kill which is necessary for murder in the 
first degree. 

In Wheeler v. United States, 1747, S2 U. S. App. D. C. 
363, 367, 165 F. 2d 225. 229, certiorari denied, 1948. 333 
U. S. 829, 68 S. Ct. 448, 92 L. Ed. 1115, a case strikingly 
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similar to this one, we further said with respect to § 2401: 
“* * * as the statute plainly shows, the crime which it 
denounces is murder conunitted during the perpetration 
of a robbery. The fact that a robbery was in progress 
is simply the element of proof which is necessary in order 
to convert the killing, done incidentally in the course of 
the robbery, into first degree murder. In other words, 
one who kills as lie robs is charged by the statute with 
having that degree of malice which is indispensable to 
murder in the first degree/’ 

It is thus thoroughly established in this jurisdiction 
that a homicide committed “without purpose so to do,” 
in the course of the perpetration or attempted perpetra¬ 
tion of a robbery is murder in the first degree. “Where 
the intent is a material ingredient of the crime it is neces¬ 
sary to be averred: * * Evans v. United States, 1894 
153 U. S. 584. 594.14 S. Ct. 934. 939, 3S L. Ed. S30. But 
where, as here, a homicide may be first degree murder 
when there is no intent to kill, the lack of intent to do so 
is not a material ingredient of the crime and need not be 
alleged. 

B. Second degree in felony—murder 

On the question of mitigation of the degree of murder when 
involving a felony, this Court examined a second degree murder 
charge in Muniforde v. United States, 76 U. S. App. D. C. 107, 
130 F. 2d 411 (1942). The facts were that the defendant en¬ 
tered a store with a gun concealed in his overcoat for the pur¬ 
pose of committing robbery but upon the store owner, Miss 
Cohen, running for the door screaming the defendant shot and 
killed her. The defendant immediately departed after first 
starting to go through Miss Cohen’s pockets. The alleged 
defense was abandonment of the robbery, a pulling of the gun 
to silence the screams, and an accidental discharge of the gun. 
The trial judge gave an instruction on second degree more lib¬ 
eral than the law normally requires, therefore not prejudicial; 
but this decision recognized that if the evidence reveals aban¬ 
donment- of purpose, “some appreciable interval between the 
alleged abandonment and the act from responsibility for which 
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escape is sought,” then defendant would no longer be engaged 
in attempting to perpetrate robbery and so he would not be 
guilty of murder in the first degree, on a felony-murder basis. 
The killing would therefore fall within second degree murder, 
the law supplying the malice. Marcus v. United States, supra . 

This Court stated the applicable rule in GoodaLl v. United 
States, supra , S6 U. S. App. D. C. at 151, as follows: 

Although the indictment charged murder in the first 
degree, the appellant could have been found guilty there¬ 
under of murder in the second degree had the evidence 
warranted it. since a defendant may be found guilty of 
any offense necessarily included in the crime charged in 
the indictment. Rule 31 (c). Federal Rules of Crimi¬ 
nal Procedure, 18 U. S. C. A. But an instruction on a 
lesser included offense should not be given unless there 
is evidence to justify it. Burcham v. United States, 
1947, S2 U. S. App. D. C. 2S3,163 F. 2d. 761. [Emphasis 
supplied.] 

See Sparf & Hansen v. United States, 156 U. S. 51, 15 S. Ct. 
273, 39 L. Ed. 343 (1S95); Stevenson v. United States, 162 
U. S. 313, 315, 16 S. Ct, 839, 40 L. Ed. 980 (1S96); Anderson v. 
United States, 170 U. S. 481, 18 S. Ct. 689, 42 L. Ed. 1116 
(1897); Aldridge v. United States, 61 App. D. C. 103, 57 F. 2d 
942 (1932): Bell v. United States, 60 App. D. C. 76, 47 F. 2d 
43S (1931); Kinard v. United States, 68 App. D. C. 250, 253, 
96 F. 2d 522 (1938). 

When there is evidence of intoxication or insanity under a 
charge of felony-murder, the law of this jurisdiction is as 
follows: 

a. Intoxication 

Generally, when there exists evidence of intoxication, this 
Court in Bishop v. United States, 71 App. D C. 132, 134^136, 
107 F. 2d 297 (1939), laid down the applicable rule of law with 
respect to that issue, as follows: 

The court charged the jury that if they found that ap¬ 
pellant struck the fatal blows and at the time thereof, 
was so intoxicated that he could not form the purpose 
and intent to hill, he would not be guilty of murder 
in the first degree; and, further, that if the appellant 
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formed the purpose and intent, but, if at the time of the 
killing, was so intoxicated that he could net deliberate 
and premeditate upon such purpose and intent, then he 
would not be guilty of murder in the first degree, but 
would be guilty of murder in the second degree, unless 
there was sufficient provocation and sudden passion, as 
to cause a sober man to become so aroused as to kill, 
which, if shown, would reduce the crime to.manslaughter. 
***** 

* * * While it has long been recognized that intoxica¬ 
tion per se is no defense to the fact of guilt, the stated 
condition of a defendant’s mind at the time of the killing 
in respect of its ability to form the intent to kill, or if 
formed to deliberate and premeditate thereupon, is now 
U proper subject for consideration, inquiry, and deter¬ 
mination by the jury. Thus, voluntary intoxication 
will not excuse murder, but it may negative the ability of 
the defendant to form the specific intent to kill, or the 
deliberation and premeditation necessary to constitute 
first degree murder, in which event there is a reduction 
to second degree murder. [Emphasis supplied.] 

• See Sabens v. United States, supra; Nestlerode v. United 
Slates, 74 App. D. C. 276,122 F. 2d 56 (1941). 

The degree of intoxication was announced in Ryanv. United 
States, 26 App. D. C. 74, 81 (1905). a case involving larceny, 
wherein this Court stated: 

(W)here murder has, by statute, been made to consist 
of several degrees, the precise state of the mind of the 
accused may become of special importance. In such 
cases it may sometimes be a material question for the 
consideration of the jury whether, by reason of intoxica¬ 
tion, the accused was, at the time, in such a condition of 
mind as to be capable of deliberate premeditation. 
FI opt. v. Utah, 104 U. S. 631. 634, 26 L. Ed. S73, 874. 

* * * That the accused may have been, drunk, in the 
ordinary sense of that word , is not sufficient. He must 
have been so drunk as to be incapable of forming the in¬ 
tent. * * *; that is to say, incapable of consciousness 
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that he is committing a crime—incapable of discriminat¬ 
ing between right and wrong. 

In Goodall v. United States, supra, 86 U. S. App. D. C. at 
151-52, this Court again followed the Ryan doctrine when in¬ 
volving a felony-murder case: 

All the testimony as to what occurred at the drug 
store pointed to murder in the first degree and nothing 
else. The only element of proof relied upon to justify 
an instruction on second degree murder is the alleged 
drunken condition of Goodall on the evening of the 
murder. 

The able trial judge instructed on second degree 
murder probably out of an abundance of caution because 
there was evidence tending to show the appellant had 
been drinking during the afternoon and the early eve- 
ing before the murder. Such evidence is not sufficient 
to raise a factual question as to whether he was so in¬ 
toxicated at the time of the murder as to be incapable oj 
intending to rob. Ryan v. United States, 1905, 26 App. 
D. C. 74, 81, C. Ann. Cas. 633. where we said, “* * * 
the question of the intoxication of the accused at the 
time of the unlawful taking may, therefore, sometimes 
become an important matter of consideration in ascer¬ 
taining whether it was done with that intent. That the 
accused may have been drunk, in the ordinary sense of 
that word, is not sufficient. He must have been so 
drunk as to be incapable of forming the intent to steal; 
that is to say, incapable of consciousness that he is com¬ 
mitting a crime incapable of discriminating between 
right and wrong.” 

The court accordingly held in the Ryan case. 26 App. 
D. C., at page 82: “* * * there was no error in exclud¬ 
ing evidence offered to show that the accused was drunk, 
merely, without offering to show further that the in¬ 
toxication -was of the character above indicated/’ [Em¬ 
phasis supplied.] 

Therefore, appellants contention that the Ryan doctrine was 
“recognized,” in the case of Edwards v. United States, 84 U. S. 
App. D. C. 310, 172 F. 2d 884 (1949) to be inadequate (Am. 
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Br. 40) is not tenable in the face of this reaffirmation in the 
Goodall case. 24 

If intoxication not voluntary exists to a sufficient degree to 
deprive one of consciousness that he is committing a crime, 
then no crime in fact exists. Sabens v. United States, swpra, 
at 443. Voluntary intoxication may present a question of first 
or second degree murder or even manslaughter. See Mergner 
v. United States, 794 S. App. D. C. 373, 374. 147 F. 2d 572 
(1945), cert, denied, 325 U. S. G43. 

Thus, intoxication that would affect all the “concomitant” 
elements of first degree murder, is not a crime; intoxication 
after forming “intent or purpose” but which affects deliberation 
and premeditation is second degree murder, and intoxication 
not involving implied malice but “heat of passion” sufficient for 
sober man is manslaughter. 

The Bishop case specifically rejected the theory that intoxi¬ 
cation may be considered by the jury to reduce the degree of 
provocation necessary to find manslaughter. “Certainly, if 
there be intoxication, a lesser provocation than that which 
would create ‘heat of passion’ in a reasonable, sober man cannot 
be allowed, otherwise a premium would be ranted for volun¬ 
tary intoxication. The standard of the provocation that may 
create the ‘heat of passion' reducing murder to manslaughter is 
the same for all men. whether drunk or sober.” 71 App. D. C. at 
137. 

Therefore, there are no degrees of intoxication in this juris¬ 
diction; and intoxication does not give excuse to avoid the 
average man standard of the law. 

b. Insanity 

Considering next the question of insanity and felony-murder. 

First degree murder requires “sound memory and discre¬ 
tion” by the accused to be guilty of a crime. It need not be 

-* Actually, the Edwards case involved housebreaking and larceny and the 
court instructed the jury that "you must find, before you can acquit the 
defendant Edwards, that the defendant was so intoxicated that she was 
incapable of forming an intent.” The instruction was held erroneous on 
the redundant principle that "where a specific intent is essential to the 
crime charged, and evidence is introduced that might create a reasonable 
doubt whether the defendant was sober enough to be capable of forming 
this intent, the jury must be instructed to acquit if they have such a doubt 
Darts v. State, 34 Neb. 177, 74 N. W. 599. Cf. Holloway v. United States, 80 
IJ. S. App. I>. C. 3. 14S E. 2d 663." [Emphasis supplied.] 
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averred; it is a presumption of law. Hill v. United States, 
supra; Davis v. United States, 160 U. S. 469, 4S5, 16 S. Ct. 353, 
40 L. Ed. 499 (1S95); Hotema v. United States, 186 U. S. 413, 
416, 22 S. Ct. 895, 46 L. Ed. 1225 (1901). The meaning of 
this term was early announced in United States v. Guiteau, 
1 Mackey 498,10 F. 2d 161,163 (18S1): 

[In] order to constitute the crime of murder, the assas¬ 
sin must have a responsibly sane mind. The technical 
term, “sound memory and discretion,” in the old com¬ 
mon-law definition of murder, means this. An irre¬ 
sponsibly insane man can no more commit murder than 
a sane man can do so without killing. His condition of 
mind cannot be separated from the act. If he is labor¬ 
ing under disease of his mental faculties—if that is a 
proper expression—to such an extent he does not know 
what he is doing, or does not know that it is wrong, then 
he is wanting in that sound memory and discretion which 
make a part of the definition of murder. 

In Hill v. United States, supra, at p. 407-408, this Court ap¬ 
proved the following charge on the subject of a “sound memory 
and discretion”: 

You will bear in mind that the defendant is not only 
presumed to be innocent, as I have already stated, but 
he is likewise presumed to be sane, and this presumption 
continues until some evidence or proof to the contrary 
shall have been offered, no matter from which side such 
proof may come, whether from the side of the govern¬ 
ment or the side of the defense. It follows, therefore, 
that if you are not satisfied from the evidence beyond a 
reasonable doubt of these three propositions, it would 
be your duty to render a verdict of not guilty; or, if you 
are satisfied from all the evidence, and beyond a reason¬ 
able doubt, of the first two. namely, that Mrs. Hill is 
dead, and that she came to her death by violence at the 
hands of the defendant as stated, but you are not satis¬ 
fied beyond a reasonable doubt that at the time he killed 
his wife he was a person of sound memory and discretion, 
then, in that case it would be your duty to return a 
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verdict of not guilty by reason of insanity. If, on the 
other hand, you are satisfied from the evidence, and be¬ 
yond all reasonable doubt, that the defendant at the 
time and place, and in the manner substantially as 
charged in the indictment, did kill this woman, and that 
at the time he killed her he was a person of sound mem¬ 
ory and discretion, then it would be your duty to find 
him guilty, and convict him of such degree of homicide 
as the evidence in this case, and the law as the court 
shall define it, may justify. 

The Court further observed, at p. 411: 

* * * As the crime of murder involves sufficient capac¬ 
ity to distinguish between right and wrong, the legal 
interpretation of every verdict of guilty as charged is 
that the jury believed from all the evidence beyond a 
reasonable doubt that the accused was guilty, and was 
therefore responsible, criminally, for his acts. 

The capacity in law for an accused to commit a crime is an 
essential fact, and if the jury has a reasonable doubt thereof, 
humanity requires a not guilty verdict. But what is the de¬ 
gree of that capacity? 

The law of this jurisdiction is bottomed on the Davis case, 
supra, where on the issue on the legal test of criminal culpa¬ 
bility, the Supreme Court, 160 U. S., at p. 4S5, stated: 

“[/]?i order to constitute a crime, a person must have 
intelligence and capacity enough to have a criminal in¬ 
tent and purpose; and if his reason and mental powers 
are either so deficient that he has no will, no conscience, 
or controlling mental power, or if, through the over¬ 
whelming violence of mental disease, his intellectual 
power is for the time obliterated, he is not a responsible 
moral agent, and is not punishable for criminal acts.” 
Commonwealth v. Rogers, 7 Met (Mass.) 500. Neither 
in the adjudged cases nor in the elementary treatises 
upon criminal law is there to be found any dissent from 
these general propositions. [Emphasis supplied.] 



In the ca?e of Hotem.a v. United States, 1S6 U. S. 413. 416, 
cited as a '‘broader test” of legal insanity by this Court in 
Holloway v. United States (SS XT. S. App. D. C. at p. 4), the 
Supreme Court approved the following explanatory statement 
on the matter, as follows: 

Prior to giving specific instructions in regard to the 
legal meaning of the word “insanity,” and as to its suffi¬ 
ciency as a defense to the party accused of the crime, 
the court made some general statements upon that sub¬ 
ject. as follows: 

“Every person, charged with crime, is presumed to be 
sane; that is. of sound memory and discretion, until the 
contrary is shown by proof. Xo act done in a state of 
insanity can be punished as an offense. The question 
of the insanity of the defendant has exclusive reference 
to the act with which he is charged and the time of the 
commission of the same. * * * Whether the insanity 
be general or partial, whether continuous or periodical, 
the degree of it must have been sufficiently great to have 
controlled the will of the accused at the time of the 
commission of the act. Where reason ceases to have 
dominion over the mind proven to be diseased, the per¬ 
son reaches a degree of insanity where criminal responsi¬ 
bility ceases and accountability to the law for the pur¬ 
pose of punishment no longer exists.” [Emphasis 
supplied.] 

Recently, in the case of Leland v. Oregon, 343 U. S. 790. 796, 
797. 799. S00. 72 S. Ct. 1002. 96 L. Ed. 1302 (1951). the Supreme 
Court again reaffirmed the legal test to be applied in the fed¬ 
eral courts, as follows: 

That was the rule announced in 1S43 in the leading 
English decision in M’Naught on’s case: 

“The jurors ought to be told in all cases that every 
man is to be presumed to be sane, and to possess a suffi¬ 
cient degree of reason to be responsible for his crimes, 
until the contrary be proved to their satisfaction; and— 
to establish a defense on the ground of insanity, it must 
be clearly proved that, at the time of the committing 
of the act, the party accused was laboring under such 
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a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing—” 

This remains the English view today. 

In most of the nineteenth-century American cases, 
also, the defendant was required to “clearly” prove in¬ 
sanity, and that was probably the rule followed in most 
states in 1895, when Davis v. United States was de¬ 
cided. * * * The decision obviously establishes no con¬ 
stitutional doctrine, but only the rule to be followed in 
federal courts. 

***** 

In all English-speaking courts, the accused is obliged 
to introduce proof if he would overcome the presump¬ 
tion of sanity. 

***** 

Knowledge of right and wrong is the exclusive test 
of criminal responsibility in a majority of American 
jurisdictions. The science of psychiatry has made tre¬ 
mendous strides since that test was laid down in 
M’Naughtons case, but the progress of science has not 
reached a point where its learning would compel us to 
require the states to eliminate the right and wrong test 
from their criminal law. Moreover, choice of a test 
of legal sanity involves not only scientific knowledge but 
questions of basic policy as to the extent to which that 
knowledge should determine criminal responsibility. 
This whole problem has evoked wide disagreement 
among those who have studied it. 25 [Emphasis sup¬ 
plied.] 

23 In a dissent by Justice Frankfurter, joined by Mr. Justice Black, the 
minority strongly urged that a state statute which required the defense 
of insanity to be proved “beyond a reasonable doubt” is a denial of due 
process of law: but the minority did not qualify the “right and wrong” doc¬ 
trine, but stated: 

"Behind a muscular contraction resulting in another's death there must 
be culpability to turn homicide into murder. 

"The tests by which such culpability may be determined are varying and 
conflicting. * * * 

"That a man's act is not his, because he is devoid of that mental state 
which begets culpability, is so exceptional a situation that the law has a 
right to devise an exceptional procedure regarding it.” 
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This Court, in the Holloway case, SO U. S. App. D. C. 3-4, 
14S F. 2d 665 (1945), cert, denied, 334 U. S. S52, also stated a 
distinction exists between a psychiatric fact of mental un¬ 
soundness and the judgment of the law on such fact in crimi¬ 
nal trials, as follows: 

The ordinary test of criminal responsibility is whether 
defendant could tell right from wrong. A slightly 
broader test is whether his reason had ceased to have 
dominion of his mind to such an extent that his will was 
controlled, not by rational thought, but by mental dis¬ 
ease. The application of these tests, however they are 
phrased, to a borderline case can be nothing more than 
a moral judgment that it is just or unjust to blame the 
defendant for what he did. 

***** 

* * * It is rather because to the psychiatrist mental 
cases are a series of imperceptible gradations from the 
mild psychopath to the extreme psychotic, whereas 
criminal law allows for no gradations. It requires a 
final decisive moral judgment of the culpability of the 
accused. * * * 

A complete reconciliation between the medical tests 
of insanity and the moral tests of criminal responsibility 
is impossible. The purposes are different; the assump¬ 
tions behind the two standards are different. For that 
reason the principal function of a psychiatrist who testi¬ 
fies on the mental state of an abnormal offender is to 
inform the jury of the character of his mental disease. 
The psychiatrist’s moral judgment reached on the basis 
of his observations is relevant. But it cannot bind the 
jury except within broad limits. [Emphasis supplied.] 

Of course, this jurisdiction accepted long ago the doctrine of 
irresistible impulse as an additional legal test to that already 
accepted rule of “not only—distinguishing between right and 
wrong, but that he was impelled to do the act by an irresistible 
impulse—though knowing it to be wrong,” Smith v. United 
States, 59 App. D. C. 144, 145, 36 F. 2d 54S (1929). Again, 
in the case of Tatum v. United States (SS U. S. App. D. C., 
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at p. 617) this Court reaffirmed the application of legal tests, 
i. e., “Tatum might have been legally insane and yet they 
[the jury] would have been required to hold him legally 
responsible.” 

The legal tests for determining “capacity” have not been 
otherwise qualified or varied in this jurisdiction from the pro¬ 
nouncements of the Supreme Court. The Supreme Court 
recognized in the Leland case, supra, that a “disagreement” 
exists, but refused to alter the accepted concepts of “right and 
wrong” or “irresistible impulse” as other than due process, in 
the state or federal jurisdictions. 

In the application of these principles to premeditated and 
deliberate murder, this Court stated in Owens v. United States, 
66 App. D. C. 104, 85 F. 2d 270 (1936), cert, denied, 325 U. S. 
643: 

The court instructed the jury that, unless they found 
that the defendant was of sound mind when he com¬ 
mitted the homicide, they should acquit him. This was 
correct, but it is clear that, if the jury found the de¬ 
fendant to have been of sound mind from the testimony, 
the question was then presented to them concerning the 
degree of defendant's guilt in committing the homicide. 
If found to be of sound mind when he committed the 
homicide, he might be found guilty of the testimony 
of murder in the first degree, or murder in the second 
degree. This alternative cannot be affected at all by 
the plea of insanity if the jury did not find in favor of 
such plea. If the jury found that the defendant was of 
sound mind at the time of the homicide, the case re¬ 
mained for consideration as if no plea of insanity had 
been interposed by the defendant, and the question re¬ 
mained as it would have been in the absence of such a 
plea, for the jury to determine whether the act of the de¬ 
fendant w’as murder in the first or second degree. It 
cannot be said that as a matter of law the court should 
have instructed the jury that, if the defendant was of 
sound mind when he committed the homicide, he was 
then guilty as a matter of law of premeditated mur¬ 
der * * * [Emphasis supplied.] 
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Consistent with the law on intoxication in the Bishop case, 
this Court rejected any theory of partial responsibility or 
reduced culpability due to “low mentality or unstable emo¬ 
tions'’ if a jury does not find in favor of insanity. Hart v. United 
States, 76 U. S. App. D. C. 193, 130 F. 2d 456 (1942). In 
this case it was stated, 76 U. S. App. D. C. at 195: 

Appellant’s third contention is that the court erred in 
failing to gi\*e an instruction to the effect that the jury 
might consider the question of appellant’s sanity as 
evidence in determining whether the provocation suf¬ 
fered by him—he testified that his wife slapped his 
face—was sufficient to reduce the grade of his offense 
from murder to manslaughter; assuming that the jury 
rejected his plea of insanity and found appellant legally 
responsible for his acts. The rule is that provocation, 
in order to be sufficient, must be such as is calculated 
to produce hot blood, or irresistible passion in the mind 
of a reasonable man or of an average man of ordinary 
self-control. This court has recently declared the law 
in Bishop v. United States. * * * While sympathy might 
at first glance suggest a more lenient rule for persons of 
low mentality or unstable emotions, the result would be 
disastrous in the uncertainty of its application. The 
rule suggested by appellant would become a refuge for 
ill-tempered, irresponsible citizens; it would put a 
premium upon lack of self-control and would penalize 
the reasonable men, the average man, the prudent man, 
because of the restraint which he practices in his deal¬ 
ing with his fellows. [Emphasis supplied.] 

See Hill v. United States, supra, at p. 406. 

In Fisher v. United States, 32S U. S. 463, 66 S. Ct. 131S, 90 
L. Ed. 13S2 (1946), the Supreme Court stated on this subject 
of degrees under the D. C. Code: 

The separation of the crime of murder into the present 
two degrees by the Code of Law for the District of 
Columbia. March 3, 1901, 31 Stat. 11S9, 1321, is not 
significant in analyzing the necessity for the proposed 
submission of the evidence concerning petitioner's 
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mental and emotional characteristics to the jury by 
specific instructions. The reason for the change, doubt¬ 
less, lay in the wide range of atrocity with which the 
crime of murder might be committed so that Congress 
deemed it desirable to establish grades of punishment. 
Cf. Davis v. Utah Territory, 151 U. S. 262, 267, 270. 
Homicide, at common law, the rules of which were 
applicable in the District of Columbia, had degrees. 
Murder was “with malice aforethought, either express 
or implied.” Blackstone, Book IV (Lewis Ed., 1902), 
p. 195; see Hill v. United States, 22 App. D. C. 395, 401; 
Hamilton v. United States, 26 App. D. C. 382, 386-91; 
Burge v. United States, 26 App. D. C. 524, 527-30. 
Manslaughter was unlawful homicide without malice. 
Blackstone, Book IV (Lewis Ed., 1902), p. 191. As 
capacity of a defendant to have malice would depend 
upon the same kind of evidence and instruction which 
is urged here, it cannot properly be said that the sepa¬ 
ration of murder into degrees introduces a new situa¬ 
tion into the law of the District of Columbia. As shown 
by the action of the District of Columbia courts in this 
case and the other District cases cited in this and the 
preceding paragraph, we think it is the established 
law in the District that an accused in a criminal trial 
is not entitled to an instruction based upon evidence 
of mental weakness, short of legal insanity, which would 
reduce his crime from first to second degree murder. 
[Emphasis supplied.] 

Therefore, if the felony be proved beyond a reasonable doubt 
to the jury's satisfaction, on a felony-murder charge, and the 
jury rejects the defense of insanity, the law presumes the nec¬ 
essary elements of deliberation and premeditation making the 
homicide murder in the first degree. See Sparf & Hansen v. 
United States, supra, 156 U. S. at 101-102. 

The defense of insanity interposed by appellant was rejected 
by the jury, a function purely within their province. Holloway 
v. United States, supra; Tatum v. United States, supra; the 
evidence being without a doubt sufficient to, prove appellant 



committed the instant felonious robbery, the jury was entitled 
to receive the case on the instructions of the Court on first 
degree murder. 

II 

The charge of the Court was not misleading, insufficient, or 
evasive of the insanity defense urged by appellant 

The only exception taken to the charge of the court at the 
time of trial was to the use of the term “diseased mind” (R. 
706-07). M The charge of the comt with respect to the defense 
of insanity is set out in the Amicus brief, pp. 9-10. 

Appellant’s present grounds of objection to the charge now 
raised for the first time on appeal is that there was only a “brief 


24 Insofar as there is any attempted assignment of other errors by appel¬ 
lant with respect to the charge of the court, it is well established that 
appellant has an affirmative duty to record his objections to the charge 
of the court at the time of trial. Nabob Oil Co. v. United States, 190 F. 
2d 478 (10th Cir. 1951), cert, denied. 342 U. S. 876; Tatum v. United States, 
SS U. S. App. 140, 190 F. 2d 612 (1951) ; Lanham v. United States, S7 U. S. 
App. D. C. 357, 185 F. 2d 435 (1950) ; Villa roman v. United States, 87 U. S. 
App. D. C. 240, 184 F. 2d 261 (1950) ; Jackson v. United States . 179 F. 2d 
S42 (6th Cir., 1950), cert, denied, 339 U. S. 9S1; and Rule 30, Federal Rules 
of Criminal Procedure, 18 U. S. C. A., specifically states: 

“No party may assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury retires to consider its 
verdict stating distinctly the matter to which he objects and the grounds 
of his objection.” 

This court held in the case of VUlaroman v. United States, supra, that: 

“In assigning error as to any part of a charge, or for any omission 
therefrom, as for failure to charge in accordance with a request, it is 
essential that a distinct objection be stated, tcith the ground upon ichich 
it is based. Mundy v. United States, 1949, S5 U. S. App. D. C. 120, 176 
F. 2d 32; Felton v. United States, 1948, 83 U. S. App. D. C. 277, 170 F. 2d 
153, certiorari denied, 335 U. S. S21—The requirement is for the sound and 
practical purpose of affording the court an opportunity to make any addi¬ 
tions or corrections that may be deemed appropriate before the jury retires 
to consider its verdict (citing cases). A failure to make objections to 
the charge deprives a judge of the final opportunity for consideration 
and action which may avoid serious error resulting in a futile trial. So, 
in fairness to the court, the parties, and the administration of justice itself, 
there should be compliance icith the rules. It was not followed in this case. 
Therefore, we must hold the assignment of error invalid.” See Ziegler v. 
United States, 174 F. 2d 439 (9th Cir. 1949) ; United States v. Sherman 
et al„ 171 F. 2d 619 (2d Cir. 1948) ; United States v. Sutter, 160 F. 2d 
754 ( 7th Cir. 1947) ; Waff* v. United States, 161 F. 2d 511 (5th Cir. 1947). 
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reference to the right-and-wrong test (Tr. 703) , the Court dwelt 
for the rest of the charge upon the question of irresistible im¬ 
pulse” (Am. Br. 62-63). 

This is a rather interesting observation, for brevity should 
be no criterion; rather clarity is the point of consideration. 
Secondly, a statement of the irresistible impulse test to which 
no objection is taken necessarily included the “right and wrong” 
standard from which an irresistible deviation is made. 

A reading of the charge of the court plainly reveals a repeated 
intermixture of the two legal tests of mental capacity; the court 
endeavoring to succinctly but clearly explain to the jury the 
standard of culpability in this jurisdiction. 

The trial had been weighty on the insanity issue with three 
able and qualified psychiatrists testifying to questions of court 
and counsel relative to appellant’s capacity to appreciate the 
wrongness of his criminal act or his ability to act in harmony 
with that understanding of its wrongness (R. 514^15; 547,558). 

The psychiatric testimony was exceedingly detailed and 
highly commendable from objective standards of clarity in a 
difficult field, and the jury certainly absorbed an appreciable 
knowledge of the “right and wrong” concept as well as the 
“irresistible impulse” test. 

One entire day of nothing but psychiatric testimony (R. 479- 
595) followed by argument on the issue by counsel to the jury 
(R. 654-678, defense; R. 684-689, prosecution) and then the 
charge of the court (R. 702-05), requires some consideration 
as to whether the instructions were clear and adequate. In 
fact the amicus observation of stressing the right and wrong 
issue is at odds with the professional testimony favoring appel¬ 
lant, and if emphasis need be given it is to the theory advanced 
to favor relieving appellant of criminal culpability (R. 514^15). 

Next, the issue of “mental disease” in the charge of the court 
is said to be “hopelessly confused by the Court’s attempt to 
draw a distinction between ‘mental disease’ which would pre¬ 
sumably grant immunity from punishment, and ‘mental dis¬ 
order’ which would not” (Am. Br. 64). 

The psychiatrists who testified at the trial used the term 
“mental disease” in reference to appellant’s mental condition 
(R. 516, 558, 567, 568). The defense psychiatrist specifically 


explained that appellant's mental affliction of manic depressive 
psychosis was medically a “disease entity” (R. 516). 

If the court stressed a “disease” of the mind was only legally 
sufficient, appellant was aided and not prejudiced by such in¬ 
struction. See Goodall v. United States, supra, 86 U. S. App 
D. C. at p. 152. Such terminology as “disease of the mind” in 
reference to a mental condition has been repeatedly used in this 
jurisdiction and by the Supreme Court. United States v. 
Guiteau, supra; Hill v. United States, supra; Smith v. United 
States, supra; Holloway v. United States, supra; Davis v. 
United States, supra; Hotema v. United States, supra; Leland 
v. Oregon, supra. 

The court did not leave the question of “mental disorder” 
for the jury's speculation; rather, the court explained that 
mental disorder as used had reference to psychopathic disorder 
rather than psychotic (R. 704). The law does not recognize a 
psychopathic affliction as alone relieving one of crime, because 
its victim “generally” is capable of discerning right from wrong 
in relation to a criminal act. Fisher v. United States, 80 U. S. 
App. D. C. 96. 97, 149 F. 2d 281 (1945), affirmed. 329 U. S. 463. 

The court gave the charge thereon out of abundance of cau¬ 
tion. Dr. Kleinerman had testified appellant was “not a 
psychopath” (R. 572). 

Appellant attempts to make it appear that the court was thus 
characterizing appellant as a psychopath (Am. Br. 66). The 
court did give the jury an example of a type of man “with a long 
criminal record” (R. 509. example given during trial) or one 
who is in court “time and time again” (R. 704) as a type of 
possible psychopath. Whether these characterizations of a 
psychopath are medically accurate, is of no import because 
there was no testimony appellant had been in court “re¬ 
peatedly”; and it was testified appellant was not psychopathic. 

There can be no prejudicial error on this point because the 
jury well understood the court was not “testifying” (Am. Br. 
65) or characterizing appellant. 

Finally, the earlier comments of the trial court about 
“physiological” mental disturbance has no bearing in the 
charge (Am. Br. 64) because Dr. Williams had excluded all 
possibility of any medical foundation for such concept 
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(R. 516); and the trial judge abandoned such concept, at least 
from the consideration in the charge. 

The charge in its entirety following detailed psychiatric 
testimony on the legal tests is not misleading, inadequate, 
or neglectful of the defense urged by appellant. Tatum v. 
United States, supra. 

Ill 

Partial responsibility has no psychiatric foundation in the 

record of this case 

Postulating a theory of “partial responsibility” upon evi¬ 
dentiary matters giving plausible foundation to such defense 
truly set forth in where Fisher v. United States (80 XJ. S. App. 
D. C. 96) the defendant in that case w r as psychiatrically testi¬ 
fied to be a constitutional “psychopath” of the predominantly 
aggressive type wdth “apathetic reaction to emotional situa¬ 
tions.” Id. at 97. 

Murder cases are apt to be peculiarly individualized, and 
“this case has its own distinctive features.” Fisher v. United 
States, sujrra, 328 U. S. at 478 (dissenting opinion. Justice 
Frankfurter). Justice Murphy in a concurring dissent in 
Fisher (id. at 491) stated: 

The issue here is narrow yet replete with significance. 
Stated briefly, it is this: May mental deficiency not 
amounting to complete insanity properly be considered 
by the jury in determining whether a homicide has been 
committed with the deliberation and premeditation 
necessary to constitute first degree murder? 

The question was urged in Fisher at the time of trial by 
the defense and as crucial to the jury’s consideration of the 
requisite premeditation and deliberation to find first degree 
murder in a mind classified sane but psychopathic. 

In this case, appellant was stated by Dr. Williams to be 
totally insane at the commission of the crime, a psychotic, be¬ 
numbed by a manic depressive attack (R. 514-15). A prosecu¬ 
tion psychiatrist, Dr. Kleinerman, agreed that a manic 
depressive psychosis leaves its victim without rational control 
of his acts (App. App. 45). Drs. Klein and Kleinerman both 
testified, however, that appellant was legally and medically 
sane at the commission of the crime (R. 548, 564). 
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If this case is not to be “beclouded by laymen’s ventures 
into psychiatry” (328 U. S. at 477, dissenting opinion, Justice 
Frankfurter); or scientific advances in psychiatry ignored, ap¬ 
pellant’s mental disorder should be accepted as psychotic or 
not. 

It is medically true that “there is no absolute or clear-cut 
dichotomous division of the inhabitants of this world into the 
sane and insane” (id. at 492, Justice Murphy); but when psy¬ 
chiatrists classify appellant in one or the other category, it is 
presumptuous to suggest the law should jump on its horse and 
ride off in all directions in a zone of “imperceptible gradations 
of mental deficiency” (Am. Br. 32). 

It is of no minimal consequence of how “a muscular con¬ 
traction resulting in a homocide does—constitute murder,” 
Leland v. Oregon, 343 U. S. 790, S03, 72 S. Ct. 1002, 96 L. Ed. 
1302 (1951) (dissenting opinion, Justice Frankfurter). In 
Fisher a personal insult, unreflected anger, may have “un¬ 
hinged his self-control” (463 U. S. at 4S5). 

But in this case, it was premeditated greed to finance a card 
game, i. e., (a) appellant’s need for his “watch” or threat of 
the use of a gun to gain the necessary funds; (b) appellant’s 
subsequent appearance in the Honikman grocery store where 
he methodically and patiently awaited “closing hour” while 
delaying his card game; (c) appellant at the crucial moment 
walking to a position where no one was behind him, quickly 
drawing a hidden gun and turning with the announcement 
“this is it”; (d) the firing the gun when Mr. Honikman was 
too close to appellant with a bottle in his hand, ordering the 
opening of the “cash register”, impatiently shoving a candy 
showcase aside to get quickly at the cash register to scoop 
out money while maintaining the gun on the women; and 
(e) appellant calmly departing through the store entrance 
so as not to give alarm to possible pedestrains outside. (See 
Counterstatement, Supp. Br.) 

There was also post crime “consciousness of guilt,” i. e. 
appellant’s complete change of incriminating clothing; sug¬ 
gesting flight to his brother-in-law the next day, and hiding 
under the bed and fleeing on the approach of the police. (See 
Counterstatement.) 
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There is more to this killing than a “sophisticated aware¬ 
ness” of property rights, (Am. Br. 45); the intent to steal is 
beyond question if the jury believed appellant sane. 

Therefore, if the Court should reassess the law of criminal 
responsibility it should not do so on this record. “The bite of 
the law is in its enforcement”, id. at 484, and nothing would 
reduce the hurt more than bypassing psychiatric objectiveness 
of saneness or no and theorizing on the law of the jungle— 

[Appellant’s history of violence] Well, that is certainly 
something that occurs in certain social strata, in certain 
social systems. I would simply say that his outlook on 
life is in some ways rather primitive (R. 572, Dr. Morris 
Kleinerman). [Emphasis supplied.] 

Finally, the history of the subject statute reflects Con¬ 
gressional consciousness of common law crime and concept, 
and any radical departure as partial responsibility might be 
considered should be left to the exercise of legislative power. 
Fisher v. United States, supra, 463 U. S. at 476; Hopt v. Utah, 
104 U. S. 631, 634, 26 L. Ed. 873 (1881). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the lower court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Frederick G. Smithson, 

John D. Lane, 

Gerard J. O’Brien, 

Assistant United States Attorneys. 



APPENDIX 


DR. MORRIS KLEINERMAN 

Thursday, June 25, 1953. 

[567] Q. Doctor, in the mental condition known as manic 
depressive psychosis, in that condition is it not a fact that 
persons suffering with that mental disorder at times are 
normal? 

A. When they are normal they are not suffering from that 
disorder. 

Q. Well, persons suffering from that disorder, are there not 
times when their conduct and demeanor is normal? 

A. While they are suffering from that disorder, no. It’s 
when they are well that their conduct and demeanor are normal. 

Q. Do I understand then from you. Doctor, that certain 
people have that disease—if a person does have that disease, 
do they act crazy all the time? 

A. A person who is ill with a disease has symptoms of a dis¬ 
ease, and there are definite symptoms of manic depressive 
psychosis. 

When they recover from their illness of manic depressive 
psychosis, of course, they don’t have symptoms. 

Q. Do they then revert and have those symptoms? 

A. They may have a subsequent attack of an illness; yes. 

Q. Well, then these persons who have manic depressive 
psychosis, do I understand that they recover and are normal 
and then they have subsequent attacks?* 

[568] A. They may have subsequent attacks; yes. 

Q. So that when they have the subsequent attack they then 
become a person with a diseased mind? 

A. That’s right. 

Q. And they are, when that attack is upon them, what you 
would call a manic depressive psychosis? 

A. Yes; if they have symptoms of that illness. 

( 44 ) 
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Q. They have those symptoms and they would have a dis¬ 
eased mind? 

A. That’s right. 

Q. And then they would recover? 

A. Possibly, yes. 

Q. And again be normal? 

A. Yes; for a long period of time. 

Q. Well, then another period comes when they would have 
another attack? 

A. That is possible. 

Q. And they would again have a diseased mind? 

A. Yes. 

Q. Now, if you examined that person at the time that they 
had this attack and had the diseased mind you would then say 
that that person was suffering from a manic depressive 
psychosis? 

A. If I observed the symptomatology of the disease; yes. 

Q. And would it be your opinion that that person would be 
[569] unable to distinguish between right and wrong at that 
time? 

A. He may not be able, because of his mental illness, to 
adhere to the right. 

Q. I see. 

A. He may be able to distinguish but he may not be able to 
adhere. 

Q. So that in your opinion a person who has a manic depres¬ 
sive psychosis, that is was suffering from that disease of the 
mind, that person would probably know the difference between 
right and wrong but would be unable to adhere to the right? 

A. He may or may not know, depending on the stage of 
his illness, but even if he did know, because of his pressure, 
which is one of the symptoms, he keeps going constantly and 
does what he set out to do. 

Q. That person may recover from that condition? 

A. That is correct. 

Q. If you examined that person after he had recovered from 
the condition, you would not find on that examination any 
symptoms that that person was suffering from that disease? 
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A. Except this: Part of my examination is a history of 
the person, the past life, to see what sort of persons they 
were in the past; to see what they have done; to see how 
they have re-[570]acted; what illnesses they have had; what 
problems they have had; what conflicts with the law. 

Q. Doctor, where do you obtain that information? 

A. From the person I am examining. 

Q. Well, do you not sometimes obtain that information from 
the relatives and friends? 

A. Only when a patient cannot vocalize his thoughts. 

The Court. Permit me to ask a question at this time. 

Having read and heard the whole of the hypothetical ques¬ 
tion that was propounded to another psychiatrist, and assum¬ 
ing. as you must, for purposes of the question, that it is a truth¬ 
ful narrative of what has occurred, how would you characterize 
the individual? 

The Witness. As an unstable person who becomes involved 
in difficulties knowingly and attempts to excuse himself by 
saying that he forgot about them, he wasn't there. 

The Court. Would you characterize him in any other way 
than unstable? 

The Witness. Irresponsible; that word might be used, and 
a rather selfish individual who wants his own pleasures without 
regard to other people’s rights. 

The Court. Perhaps I had better ask you this: What is 
meant by a psychopath? 1 

The Witness. A psychopath is an individual who is not 
insane but whose behavior is such that he does things con¬ 
stantly which will [571] please him, benefit him, and profit 
him. 

He can be very ingratiating if he is gaining his own end 
and if people are going along with him. 

On the contrary, because of his instability, emotional in¬ 
stability, if he finds people opposing him he tends to get quite 
angry with them. 

And he is usually of superior intelligence. He knows exactly 
what he is doing. He knows when he is doing it, and he also 
knows what he is trying to achieve. And further, he knows 
the consequences of what would happen to him should he be 
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involved in some fracas with the law concerning his behavior 
or deeds. 

He has no hallucinations or delusions. He is always well 
oriented; there is nothing w'rong with his memory. 

The Court. Does that mean that he has an indifference to 
the result of his acts? You say he knows the consequences 
of his acts; do you mean by that that he knows but doesn’t 
care? 

The Witness. That’s right. In other words, he is living for 
the moment ; he is trying to profit from this minute without 
worrying about the next one. 

The Court. Now, you say such a person is usually of superior 
intelligence. Would you consider this man we are talking about 
here to be of superior intelligence? 

The Witness. No. No; he is not of superior intelligence. 

The Court. Does it follow then that you would not classify 
him [572] as a psychopath? 

The Witness. I would not. 

The Court. How would you classify him? 

The Witness. I would classify him as a person of dull normal 
intelligence. 

The Court. How would you account, assuming the truth of 
the incidents contained in that hypothetical question, how 
would you account for that in his case? 

The Witness. There are so many incidents in there, in fact 
I think one reference to either threats or beating of his wife 
and children: Well, that is certainly something that occurs 
in certain social strata, in certain social systems. I would 
simply say that his outlook on life is in some ways rather 
primitive. 

He didn’t have much education, and apparently had to fend 
for himself because of the environment in which he found him¬ 
self and he goes and does things which please him. 

The Court. I think that is all I want to ask him. 

By Mr. Wood: 

Q. Doctor, you recall in that question an occasion when he 
broke up a set of his dishes—his dishes. Do you remember 
that in the question? 

A. Yes; I recall that. 
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Q. They were his dishes. 

A. Yes. 

Q. And you recall in that question that he cut up a brand new 
hat which he had just purchased? 

A. Yes. 

[573] Q. Would you say that those were acts which he would 
do to please himself? 

A. He might have been doing those particular acts to punish 
somebody else so they would not have the use of the dishes, 
for instance. 

Q. Well, there wouldn’t be anyone else who would have the 
use of his hat, would there? 

A. I doubt it, probably not, but I would have to know more 
about it before I could tell you the motive on that. 

Q. So that as to that particular part- of that question you 
would say that you don’t know enough about that as to the 
motive to base an opinion upon that? 

A. I say I don’t know enough about what actually hap¬ 
pened—I have never questioned Mr. Stewart about that—to 
express an opinion on that particular incident, but I think Mr. 
Stewart knows why he did it. 

Q. But Doctor, you are asked, when you were asked that 
question, to assume that that was true. 

A. Yes. I say Mr. Stewart- must know why he did it, and 
if I had a chance to question him about that- particular incident 
I could find out from him. 

Q. Doctor, do you recall in that question when he was 
working [574] for $12 a day and he requested an increase in 
pay of 10 cents an hour, and he was granted the increase not 
of 10 cents an hour but of a dollar a day, which was more than 
10 cents an hour, and that upon being granted the increase 
he threw down his tools and destroyed the work which was 
being performed there and left the job? 

A. Yes. 

Q. Would you say that that act was in his interest? 

A. Pie must have thought so, he did it. 

Q. Well, if he thought so. and that that was to his interest, 
would you say that he was a sane person? 
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A. If his reasons in his own mind for doing that, and I don’t 
know what they were because I was not there and he has never 
told me about it, were to obtain a certain objective, and he 
proceeded to do this to obtain that objective, that is certainly 
logical. There is nothing insane about that. 

Q. So that when you take the position that there is nothing 
in that to signify that he is of unsound mind, you are assum¬ 
ing that he had a valid reason, a reason that would benefit him, 
in throwing down his tools and destroying that work? 

A. I would assume because of what I learned from my exami¬ 
nation of Mr. Stewart. 

Mr. Wood. Doctor, I have no further questions. 

Redirect examination [575] by Mr. Smithson: 

Q. Doctor, you were asked relative to a disease of manic 
depressive psychosis, of a man taking the disease and then 
coming out of the disease. Is there a distinction, Doctor, I 
mean is there a stage in a manic depressive psychosis when, 
shall we say, he is not very aggressive and then he goes down 
to the point where he is more or less morose and stolid and 
uncommunicative? 

A. That is what manic depressive psychosis means: The 
excited stage or depressed stage. 

Q. In that uncommunicative and stolid stage are there 
present symptoms of a psychosis at that time? 

A. Yes. 

Q. And did you find any presence of any such symptoms 
of a manic depressive psychosis in this man at any time? 

A. Not during my examination or from his history. 

Mr. Smithson. That is all. 

Q. You said a while ago that in such a person, the manic de- 
[580] pressive type, that the period of normality is usually 
rather long? 

A. That’s right. 

Q. Can you tell us what you mean by “long”?’ 

A. I mean assuming a patient- 

Q. Not hosiptalized, now; not hospitalized at all, who goes, 
as I said, along from day to day, ordinary living, his customary 
mode of living. 


A. I wouldn’t say that such a person who was able to live 
the ordinary life that we all do. and who respects the rights of 
others, and so forth, has a manic depressive psychosis. That’s 
a definite illness that has definite symptoms that require treat¬ 
ment. 

Q. Yes; but can such a person go along for a week or two or 
a month or two at a time and then all of a sudden go off the 
track again, and then half an hour or an hour later be normal 
again? 

A. No; it is not that short a period. 

Q. And without hospitalization? 

A. Certainly when a patient recovers from an attack of manic 
depressive psychosis he is going to remain well for a long period 
of time, say for a couple of years. It is not just a matter of 
hours or days. 

Q. Or months? 

A. Or months. 

The Court. I suppose I interrupted you again, but I am just 
afraid I will forget the questions I want to ask if I don’t ask 

them. 

Mr. Wood. That’s all right. 

By Mr. ’Wood: 

Q. Now. Doctor, a person suffering from manic depressive 
psychosis, they often commit acts of violence, do they not? 

A. They may commit acts of violence; yes. 

Q. And generally speaking, isn’t their conduct antisocial? 

A. Generally speaking, yes. 

Q. And do they not pick quarrels and fights with neighbors 
and friends for no apparent reason whatsoever? 

A. Usually when they reach that stage they are in a hospital. 

Q. Well. Doctor, in most cases they reach a hospital after 
they have become so violent that it is necessary to put them 
in a hospital for the protection of the public, is it not? 

A. Not in most cases. Many people recognize when they 
are getting ill; they go to see a doctor and are hospitalized. 
Some get to the hospital the way you mentioned; yes. 

Mr. Wood. That is all. 
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STATEMENT OF QUESTIONS PRESENTED 

It is in effect conceded that relatives of appellant, who 
destroyed and concealed evidence, were properly joined as 
accessories after the fact in an indictment charging appel¬ 
lant with murder in the course of robbery. Witness state¬ 
ments and subsequent confessions of the accessories were 
introduced against them alone. There was abundant inde¬ 
pendent evidence of appellant’s guilt and the substance of 
the statements was the subject of testimony of witnesses. 
Appellant put on an expert who testified, in answer to a 
hypothetical question, that appellant had been irresistibly 
impelled to the act due to a mental disease, manic depressive 
psychosis. 

In the opinion of the appellee, the questions are: 

(1) Whether there was an abuse of discretion in denying 
severance; 

(2) Whether the court erred in using the term “diseased 
mind” instead of “unsound mind” in instructing the jury 
as to criminal insanity. 


(i) 
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COUNTERSTATEMENT OF THE CASE 

In April, 1953, an indictment was returned charging ap¬ 
pellant, Willie Lee Stewart, with having on March twelfth 
shot and killed Harry Honikman in the perpetration of 
robbery (count one). The second count charged robbery 
(R. 716). 

Having been found guilty as indicted by a jury (R. 733), 
he was sentenced in July to death (five to fifteen years being 
imposed on the robbery count.) (R. 738, 739). 

Appellant’s wife, Annie Lee Stewart, w’as convicted 
(count three) as an accessory after the fact and her brother, 
Willis Daniels, charged as an accessory in the fourth and 
last count, was acquitted (R. 733). Willie Lee Stewart 
alone appeals. 

On Thursday, March 12, 1953, Harry Honikman, aged 
sixty-five and partially deaf, operated a small grocery store 


(1) 



0 


on the southwest corner of Eighth and East Capitol Streets, 
S. E. (R. 20, 22, 34). 

Along the left side of the store, from front to rear (north 
to south), there was first a candy display case, surmounted 
by a potato chip rack, pushed up against a counter on which 
there was a cash register (Gov. Ex. 1 D, R. 28). A space 
at the southeast corner permitted egress to the center aisle 
from the counter and from a long refrigerated showcase 
which lined the rear wall (Gov. Ex. 1 F, R. 28). 

Immediately to the right of the entrance was a box with 
a bottle opener attached (Gov. Ex. 1 B, R. 28). The right 
wall was lined with shelves (Gov. Ex. 3 A, R. 89). 

Miss Edith Honikman, daughter of the proprietor, ar¬ 
rived at the store between nine and nine-fifteen P. M., near 
closing time (R. 20, 31). Her mother and father were there 
alone. Subsequently a woman came in (R. 21). As this 
customer was leaving, appellant entered, about nine-thirty, 
his hat brim pulled down. (R. 22, 43, 63). Miss Honikman 
had never seen him before (R. 42). 

Her father, Miss Honikman testified, was at this time 
behind the counter (R. 26; Gov. Ex. 1 C, R. 28). Mrs. Honik¬ 
man was seated on a box in front of the refrigerated show¬ 
case and her daughter stood near her (R. 24, 27; Gov’t. 
Ex. 1 F, R. 28). 

Appellant stood at the box at the door and faced the right 
wall. Mrs. Honikman asked if she could help him and he 
ordered a bottle of orange soda (R. 23). When Miss Honik¬ 
man asked if he wanted a “warm or cold one” he turned 
around and told her he wanted a cold one. Mrs. Honikman 
got the bottle of soda from the refrigerator and placed it on 
the counter (R. 24). 

Passing by Miss Honikman, appellant picked the bottle 
up, returning to the box at the front door. While drinking 
lie walked over to Miss Honikman and asked for potato 
chips. She nodded toward the rack on the candy showcase 
at the left of the door and he helped himself (R. 24). Fin¬ 
ishing with the bottle, appellant put it down and continued 
eating (R. 53). Mr. Honikman walked from behind the 
counter, picked up the bottle (Gov. Ex. 6, R. 138-A) and put 
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it on a crate in front of the right wall (R. 53, 91, 43; Gov. 
Ex. 3 A, R. S9). After eating, appellant crumpled the bag 
and threw it near where he was standing (R. 30). 

Appellant then walked to the counter and asked Mr. 
ITonikman for another bottle of orange soda to take with 
him. Mr. Honikman got it from the refrigerator along the 
rear wall and returned to the counter (R. 30). Placing the 
bottle on the counter, Mr. Honikman said it would cost eight 
cents to take out. Appellant stated he wmuld drink it in 
the store. Mr. Honikman then said “ ‘I would rather you 
take it with you because we are getting ready to close the 
store.’ ” Appellant replied “ ‘0. K. Put it in a bag.’ ” 
(R. 31). The appellant walked away toward the front of 
the store (R. 31). 

Mr. Honikman, having placed the bottle in a bag, came 
from behind the counter (R. 31, 33). Miss Honikman re¬ 
counted that appellant faced the front door with his back 
toward her. She observed a movement of his shoulders as 
if he were hitching his trousers. He turned with a pistol in 
his hand, looked at her, and said “This is it.” (R. 32, 33). 

By this time Mr. Honikman was beside his daughter 
(R. 33). Being partly deaf he looked at her questioninglv 
and she screamed “ ‘Daddy, give him the money.’ ” (R. 
34). Mr. Honikman stood there and said “ ‘Do you want 
the money’ ” at which time appellant shot him through the 
heart (R. 34, 70). Falling in his daughter’s arms, she 
lowered him to the floor, his head in the right rear corner 
of the store, his feet toward the front (R. 34; Gov. Ex. 3 
A, R. 89). 

Appellant commanded Mrs. Honikman to open the regis¬ 
ter and was told “ ‘You killed my husband. Open the 
register yourself.’ ” (R. 58). Shoving the candy display 
counter out of the way, appellant scooped money out of the 
register with one hand, holding the pistol in the other, 
change falling to the floor in the process. He then walked 
out. (R. 26-28, 35; Gov. Ex. 1 D, R. 28). 

Lieutenant Lawrence A. Hartnett, Homicide Squad, ar¬ 
rived at ten P. M. He observed a quantity of money scat¬ 
tered on the floor behind the counter near the cash register 
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(R. 101). Miss Honikman pointed out the soda bottle used 
by appellant (R. 37,102; Gov. Ex. 6, R. 13S-A). Appellant’s 
potato chip bag was recovered from a waste basket (R. 37, 
102; Gov. Ex. 4 A, R. 138-A). The torn top of the bag (Gov. 
Ex. 4 B, R. 138-A) was found on top of the box at the right 
of the entrance (R. 98, 99; Gov. Ex. 1 B, R. 28). 

Sergeant Robert Sandberg, Identification Bureau, Metro¬ 
politan Police, found two separate impressions of a right 
index finger on the bottle (R. 123; Gov. Ex. 6, R. 138-A), and 
an identifiable print of a right middle finger was found on 
the top of the potato chip bag (R. 124; Gov. Ex. 4 B, R. 
138-A). He photographed the three fingerprints (R. 133, 
136, 129; Gov. Ex’s. 9 A, 10 A, 8 A, R. 138-A). Sergeant 
Sandberg compared the fingerprints with inked impressions 
(Gov. Ex. 7, R. 138-A) taken by him from appellant and 
found they were identical (R. 135, 137, 13S, 131). 

The evening of Thursday, March 12, about two hours 
after Mr. Honikman’s death, the deputy coroner removed 
from his body a .38 caliber lead slug (R. 70, 72; Gov. Ex. 
2 A, R. 233)/ 

Appellant lived at 415 A Street, N. E., five blocks from 
the grocery store (R. 104). He and his wife, Annie Lee 
Stewart, occupied a room on the second floor (R. 245). The 
house was owned by appellant’s wife’s brother, Willis 
Daniels, who also resided there with his wife, Julia Daniels 
(R. 244,245). 

James W. Hamilton testified that he and the appellant 
had been in a card game, in appellant’s house, but not in his 
room, the whole day of the homicide (R. 143, 145, 149). 
The game having broken up for dinner, the witness returned 
to his home next door (R. 142, 143). 

About six-thirty or seven P. M. appellant came to Mr. 
Hamilton’s house to get him to return to the game (R. 142, 
143). While at Mr. Hamilton’s, appellant received a tele¬ 
phone call inviting him to another card game (R. 143, 144). 
Appellant told Mr. Hamilton he would get Julia Daniels to 
substitute for him as Hamilton’s partner in the game in 
appellant’s house (R. 144). 

When Mr. Hamilton returned to the card game that eve- 
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ning at appellant’s house, appellant walked in and showed 
him an Iver Johnson revolver, wdiich he first unloaded (R. 
145, 146). Mrs. Coleman, a roomer in appellant’s house, 
heard and saw this incident (R. 443). She further testified 
that, having been told not to get in any trouble, appellant 
replied “ ‘Don’t worry, I can take care of mvself.’ ” 
(Ibid.) 

Mrs. Stewart did not want appellant to leave. Appel¬ 
lant, Mr. Hamilton continued, told her that if she would 
give him his watch he would go on to the other card game 
and let her have the revolver (R. 147, 148). She gave him 
the watch and appellant laid the revolver in her lap (R. 
14S). 

At this time, appellant “had on blue jeans and a . . . 
bluish-gray waist-length jacket.” 1 (R. 148). 

Appellant, Mr. Hamilton related, took the gun back from 
his wife, “stuck it in the front of his belt . . . zipped up 
the jacket” and left (R. 148,149). 

Appellant returned in little over an hour. He was no 
longer wearing the jacket and had changed his trousers 
(R. 148, 149). Appellant rejoined the game, playing until 
two in the morning of Friday, March thirteenth (R. 149). 

James E. Williams testified that Fridav morning he went 
to appellant’s home to meet appellant’s brother-in-kvw, Wil¬ 
lis Daniels, who had been taking him to w'ork (R. 160). 
Daniels gave him a pistol wrapped in rags and newspapers 
and both drove to Mr. Williams’ home at 1015 Third Street, 
X. E., where Williams buried the pistol in his back yard 
(R. 162). 

Willis Daniels corroborated Williams (R. 251). He ad¬ 
mitted owning the pistol (R. 246, Gov. Ex. 5, R. 233). He 
added that it had been missing and that early Thursday 
morning, the day of the homicide, appellant came to his 
room and told him he had taken the pistol (R. 250). 

Daniels stated that on Friday morning, after seeing a 
newspaper account giving a description of the murderer, 

1 These were the same clothes observed bv Miss Honikman (R. 
53). 
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he “suspicioned Stewart of using the gun” and “gave it to 
James Williams to get rid of it.” (R. 251). 

Mrs. Daniels, testifying for appellant, admitted that on 
Friday afternoon, appellant upbraided her, stating “ ‘You 
are trying to start something by telling Annie [appellant’s 
wife] that I did what’s in the paper’ ”. When he grabbed 
her by the shoulder she told him if he didn’t leave her alone 
she would turn him in. (R. 376, 377). 

Daniels testified as to the following conversation had with 
appellant on Saturday morning: 

“. . . he asked me to take him out of town and I 

told him no, I couldn’t take him out of town because 
that would get me in trouble. I said, ‘If I get you in 
my cab and start out here they will catch me before 
I get around the corner with you.’ ” (R. 299). 

On Saturday afternoon, March fourteenth, when Lieuten¬ 
ant Hartnett parked across the street from appellant’s ad¬ 
dress, two women who had been sitting on the porch entered 
the house. He was admitted by Mrs. Daniels (R. 104, 105). 
When he knocked on the locked door of a room on the second 
floor lie “heard some commotion” (R. 105). A woman, 
after asking who was there, told him to wait until she got 
dressed (R. 105, 106). 

Mrs. Stewart opened the door. There was another woman 
inside, sitting on the bed. Mrs. Stewart told the officers 
her name was Jackson; that she had lived there two years 
and knew no Stewarts (R. 106, 107). 

The lieutenant returned to the first floor and as a result of 
information received from neighbors drove to East Capitol 
Street where he saw appellant crossing Fourth Street. 
Appellant, after looking in the direction of the cruiser, in¬ 
creased his gait. He entered an apartment house between 
Third and Fourth on East Capitol (R. 108). 

When the lieutenant arrived no one was in the hallway. 
Going to the fire escape, he observed appellant just going 
past the side of the building (R. 109). 

Lieutenant Hartnett told appellant he was under arrest. 
He then asked appellant what he had been doing in the 
apartment and how long he had been there. Appellant re- 
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plied he had been in the apartment a half hour, visiting 
a friend. The lieutenant then told appellant that he had fol¬ 
lowed him to the apartment. 

The remainder of the conversation, the witness testified, 
was: 

“I said, ‘What were you doing hiding under the bed 
when we went up to your house at 415 A?’ 

“He said, ‘Well, my wife told me the cops were 
coming. ’ 

“I said, ‘Why did you hide under the bed?’ 

“He said, ‘Well, I thought you all were looking for a 
friend of mine that got himself in trouble.’ 

“I said, ‘Why did you have to hide under the bed?’ 

“He said, ‘I thought it would be better if I find out 
what you wanted and then I could go see mv friend and 
tell him.’ ” (R. 114). 

Appellant denied to the officer that he had ever been in 
the grocery store (R. 111). He was picked out of a line-up 
that evening by Miss Honikman and her mother (R. 38, 39, 
113). 

On Saturday, March fourteenth, written statements were 
taken (R. 109-171), appellant’s wife, Annie Lee Stewart, 
and her brother, Willis Daniels, being among the witnesses 
interviewed (R. 171, 200). On Monday, March sixteenth, 
being first warned they were to be charged, another state¬ 
ment was taken from the two (R. 173, 253, 255). 

Mrs. Stewart had told the police on Saturday that the 
newspaper had described the murderer as having “had 
jeans on but I knew that Willie had those gray pants with 
the stripe—the same ones he has on now.” (R. 186, Gov’t. 
Ex. 11, R. 182). In her Monday statement, Mrs. Stewart 
admitted that on Thursday, the night of the murder, appel¬ 
lant had been wearing new blue dugarees and a light gray 
jacket with a zipper (R. 191, Govt. Ex. 12, R. 182). On Fri¬ 
day morning, she took these garments and two of appel¬ 
lant's hats, and having received permission, burned them 
in the stove of Mrs. Daniels, her sister-in-law T (R. 192). 

On Saturday Willis Daniels failed to disclose his knowl¬ 
edge of the pistol (Gov. Ex. 13, R. 208) and on Monday, 
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March fourteenth, admitted having hidden it (R. 216, Gov. 
Ex. 14, R. 200). 

For burning appellant’s clothes and facilitating his ex¬ 
cape, Anna Lee Stewart 'was indicted as an accessory after 
the fact (count three, R. 716). For concealing the revolver, 
Willis Daniels was similarly indicted (count four, R. 717). 

James E. Williams testified that on Monday, March 16, 
1953, Willis Daniels, accompanied by police officers, came 
to his house at 1015 Third Street, N. E. (R. 159, 165). He 
went into his back yard and dug up the pistol (R. 165, Gov. 
Ex. 5, R. 233). 

Special Agent Robert M. Zimmers, a firearms identifica¬ 
tion specialist in the Federal Bureau of Investigation, test 
fired the pistol, a .38 caliber Iver Johnson revolver (R. 226, 
227). He examined the test bullets (Gov’t. Ex. 15, R. 233) 
together with the slug taken from the body (Gov. Ex. 2 A, 
R. 233) in a comparison miscroscope (R. 228, 229). A 
photograph was taken under the miscroscope (R. 231, Gov. 
Ex. 16, R. 233). 

A study of the pattern of the barrel markings on the 
bullets led Agent Zimmers to the conclusion “without any 
reservation” that the bullet which killed Mr. Honikman was 
fired in the pistol possessed by appellant (R. 229, 230). 

Appellant’s defense w*as insanity. He did not take the 
stand. 

Dr. E. Y. Williams, a psychiatrist called by the defense, 
testified that he had examined appellant on June 21, 1953 
(over three months after the murder). He could reach no 
conclusion as a result of his examination (R. 467). 

However, in answer to a hypothetical question (R. 567 
et seq .) he was of the opinion that the murder was the result 
of an “uncontrollable impulse” due to a “manic depressive 
psychosis.” (R. 516). He reached this conclusion because 
of the many sporadic acts of violence with which appellant 
had been credited and “evidence of instability of mood.” 
(R. 510). 

As a partial basis for the question, it was stipulated, based 
on appellant’s Army record, that he served in the Army 
from 1943 to 1945 as a truck driver, obtaining the rank of 
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private, first class, and receiving an honorable discharge 
(R. 4G0). Upon reenlistment in 1945, he was convicted by 
court martial of aggravated assault and dishonorably dis¬ 
charged. A psychological report indicated “intelligence 
falling within the feeble minded range.” 2 A report of psy¬ 
chiatrists, at the time, concluded there was “no evidence of 
a neurosis or psychosis.” (R. 461). 

Relatives and friends 3 gave opinion testimony and, as a 
further basis for the hypothetical question, testified to 
assaults on his wife and others, threats made to his children, 
and destruction of property by the appellant. In an effort 
to show ancestral insanity, a cousin gave her opinion that 
two aunts and a brother of appellant had been insane (R. 
361, 362). This witness and appellant’s sister testified at 
length that as a child appellant had been maladjusted at 
home and school (R. 353, 405). 

Examination of lav witnesses bv the Government indicated 
that motivation, such as provocation or indulgence in alco¬ 
hol, could be shown for some acts claimed to be irrational 
(E. G., R. 433, 436, 532, 533). 

In rebuttal the Government called two psychiatrists, Doc¬ 
tors Elmer Klein and Morris Kleinerman (R. 539, 552). 
These doctors had examined appellant two weeks after the 

-The defense psychiatrist, Dr. E. Y. Williams, testified “I don’t 
think that fccble-mindcdness as such is overly important in this 
case.” (R. 511). On the basis of their examinations two psychiatrists 
found appellant to be of “dull normal” intelligence (R. 544, 5591, 
one of them using the phrase “within the range of average men¬ 
tality.” (R. 547). 

:{ Appellant’s wife, Annie Lee Stewart, although a defendant, 
testified on his behalf, the Government agreeing not to cross- 
examine as to her complicity (R. 309, 347). Her brother, an acces¬ 
sory, testified for the appellant (R. 262), as well as in his own 
behalf (R. 244). Other relatives testifying were: Julia Daniels, 
wife of Willis Daniels (R. 366); Mrs. Geneva Mason, appellant’s 
sister (R. 402); Mrs. Irene Anderson, appellant’s first cousin (R. 
352); Mrs. Sam Dale Wharton. Mrs. Stewart s sister )R. 386); Mr. 
Wharton (R. 446). Other lay witnesses were: Mrs. Robert Lee 
Coleman, roomer in appellant’s house (R. 431, 432); James Erby, 
friend and employer (R. 420); Mr. John Douglas Hill, friend and 
co-worker (R. 301); Mr. Yancy Peterson, in the Army with appel¬ 
lant (R. 396). Mr. James W. Hamilton, a next-door neighbor, 
testified for the Government (R. 532). 
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crime (R. 541,554). As a result both were of the opinion that 
as of the date of the crime he knew right from wrong and 
was not irresistibly impelled (R. 547, 548, 558). 

The doctors found him not to be suffering from a “psy¬ 
chosis or psychoneurosis” (R. 562). Neither observed signs 
indicating manic depressive psychosis (R. 548, 564). Dr. 
Kleinerman testified there would still have been “residual 
symptoms” of manic depression when he saw him two weeks 
after the crime (R. 587). Equating his examination with 
the facts assumed in the hypothetical question he was still of 
the opinion that appellant was mentally responsible for his 
crime (R. 564). 

STATUTE INVOLVED 

31 Stat. 1321 (1901), as amended, 22 D. C. Code, § 2401 
(1951): 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premed¬ 
itated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 or 
22-402 of this Code, rape, mayhem, robbery, or kidnap¬ 
ping, or in perpetrating or in attempting to perpetrate 
any housebreaking while armed with or using a danger¬ 
ous weapon, is guilty of murder in the first degree. 

SUMMARY OF ARGUMENT 

I 

Appellant asserts that the court erred in denying his mo¬ 
tion for severance, as a result of which he was prejudiced by 
the witness statements and subsequent confessions of his 
wife and her brother who were indicted as accessories after 
the fact for concealing and destroving evidence. 

O v O 

Appellant concedes the jury were instructed to disregard 
the statements as to him, and he does not maintain that the 
accessories were improperly included in the indictment nor 
that the evidence was not admissible as to them. The gen¬ 
eral rule is that “persons jointly indicted should be tried 
together.” 
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The substance of the statements was the subject of inde¬ 
pendent and, to a large extent, undisputed testimony. Apart 
from the statements, there was abundant evidence of appel¬ 
lant’s guilt. Therefore no abuse of discretion has been 
shown. 

II 

Appellant claims the court erred in using the term “dis¬ 
eased mind” instead of “unsound mind” in instructing the 
jury. Both the classical test of criminal insanity and its 
amplification, irresistible impulse, involve use of the term. 
Further, appellant’s expert testified he was irresistibly im¬ 
pelled to the act by virtue of disease of the mind. 

ARGUMENT 

I 

Discretion Was Not Abused in Denying Severance 

Appellant’s first argument (Br. 6-S) is that the court erred 
in denying his motion for severance, as a result of which he 
was prejudiced by the admission in evidence of witness state¬ 
ments given by his wife, Annie Lee Stewart and her brother, 
Willis Daniels, as well as their subsequent confessions when 
charged as accessories after the fact. 

As summarized in the counterstatement, over the week¬ 
end of the murder Mrs. Stewart had burned the clothes 
worn by the defendant and her brother had secreted the 
revolver. This same period is marked at the outset by wit¬ 
ness statements in which the wife affirmatively misled the 
authorities by misdescribing appellant’s clothes, and her 
brother concealed his knowledge of the weapon. On Mon¬ 
day, March sixteenth, both confessed. 

Appellant points out that in their confessions the acces¬ 
sories related that appellant had admitted shooting the 
deceased, and although instructed to disregard this evidence 
as to the appellant, the effect could not be erased. Willis 
Daniels testified to admissions by appellant tantamount to a 
confession. He related that a day and a half after the mur¬ 
der appellant asked him to take him out of town. He was 
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told “ ‘If I get von in my cab and start out here thev will 
catch me before I get around the corner with you.’ ” (R. 

299). And appellant stoodjnute. 

Clearly the other contents of the statements were the 
subject of testimony from the stand and hence not preju¬ 
dicial. Wheeler v. United States, 82 U.S. App. D.C. 363, 
366, 165 F.2d 225 (D.C. Cir. 1947), cert, denied 338 U.S. 829 
(194S). The clothes appellant had been wearing were not 
only noticed by the victim’s daughter but by appellant’s rela¬ 
tives, friends and neighbors. That he went out before the 
crime with a revolver in his belt was similarly testified to. 
That he returned shortly after in different clothes and that 
his brother-in-law concealed the weapon were elicited in like 
manner. 

Appellant does not claim the defendants were improperly 
joined. Historically the “acts of a principal to a substan¬ 
tive offense and the acts of an accessorv after the fact 
thereto’’ have been considered “one continuous criminal 
transaction.” Shelly v. United States. 76 F.2d 483, 487 
(10th Cir. 1935), cert, denied 295 U. S. 757 (1935) (and 
authorities quoted); Fed. P. Crim. P. 8(h). 

Xor does appellant claim that his confession was not 
relevant, as knowledge 4 on the part of accessories must be 
shown. 

The “general rule” is “that persons jointly indicted 
should be tried together, and that granting separate trials 
is a matter of discretion.” Wheeler v. United States, supra 
at 366. Judicial discretion in denving severance is thus 
reviewablc only upon a showing of abuse. 

Cases cited by appellant (Br. 8) are distinguishable on 
their facts: Hale v. United States. 25 F.2d 430 (Sth Cir. 
1928); United States v. Ilanpt, 136 F. 2d 661 (7th Cir. 1943). 
In the Ilanpt case the father, mother and four relatives and 
friends of an executed saboteur were convicted of treason. 

4 “An accessory after the fact is one who, knowing a felony to 
have been committed by another, receives, relieves, comforts, or 
assists the felon in order to hinder the felon’s apprehension, trial or 
punishment.” Skelly v. United States, 76 F.2d 483, 4S7 (10th Cir., 
1935), cert, denied 295 U.S. 757 (1935). 
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The Court found confusion of issues and resultant preju¬ 
dice from joint trial on an indictment containing forty-one 
overt acts, only ten or eleven applying to two of the defend¬ 
ants. Fourteen statements were introduced, in addition 
to testimony as to additional oral statements. Revolting 
activities of one of the defendants, bearing slight relation 
to the guilt of the others, were detailed. On the whole 
record the Court found the evidence insufficient as to some 
of the defendants. The Court held in limine that the state¬ 
ments were inadmissible because obtained in violation of 
the rule requiring an arrested person to be brought before 
a committing magistrate without unnecessary delay. Fed. 
R. Crim. P. 5(a). 

The Hale case involved a separate appeal by a person con¬ 
victed as an accessory before the fact to murder, in that he 
had procured the shooting of an Indian whom he had had 
insured. The principal confessed, detailing the consumma¬ 
tion of the act and its motive, payment of money by Hale. 
The Court pointed out that “under ordinary circumstances, 
a joint trial would be proper procedure.” Id. at 438. But 
the Court noticed that the “connection of Hale with the 
crime rested almost entirely upon the testimony of Burk¬ 
hart, himself a confessed criminal, and a man of bad general 
character.” Ibid. Burkhart was a hired assassin. 

Unlike the Hale case, the confession concerned herein was 
that of appellant, the principal offender. In the instant 
case the accessory testified to appellant’s admissions 
against interest and could, therefore, under familiar princi¬ 
ples. he cross-examined where details recounted were in¬ 
consistent with his own prior statements. 

Thus it is seen that, necessitated by the principle that 
denial of severance is not ordinarily reviewable, the Court 
in the Hale and Ilaupt cases looked at the results claimed 
to be prejudicial in the light of the surounding facts. Ad¬ 
missibility against any party was initially determined. 
Where not so as to all parties, evidentiary matter was ex¬ 
amined to ascertain whether it was merely cumulative in re¬ 
lation to testimony or other evidence admissible against the 
party claiming prejudice. Ultimate reference was to the 
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strength or weakness of other evidence against the party 
complaining, in the light of the substantial error rule. Fed. 
/?. Crim. P. 52(a); Wheeler v. United States, supra at 365. 

There was abundant evidence of appellant’s guilt apart 
from these statements. The substance of the statements 
was the subject of independent and, to a large extent, undis¬ 
puted testimony. In view of these considerations there was 
no abuse of discretion. 


ARGUMENT 

II 

Court Was Properly Instructed as to Diseased Mind 

Appellant argues that the court erred in charging “the 
jury that insanity means a diseased mind” (Br. 8). After 
the court’s charge the defense objected in the following 
manner: 

“Mr. Wood: Now, I also wish to make an objection 
for the record to the use of the term ‘diseased mind’ 
in instructing. 

“In other words, I feel that it was not necessary to 
use the word ‘diseased,’ but simply to say that a per¬ 
son was of unsound mind to the point that they were 
unable to refrain from doing the act.” (R. 706, 707). 

It will be recalled from the counterstatement that the de¬ 
fense was that appellant’s act was irresistibly impelled due 
to manic depressive psychosis. Both the classical test 5 of 
criminal insanity and the qualifying doctrine of irresistible 
impulse 0 are based on the presence or absence of a “dis¬ 
eased mind.” 

An instruction, noted as typical by this Court, relates 
claimed irresistible impulse to “disease” of the mind: 

•' The classical test is whether “at the time of the committing of 
the act, the party accused was laboring under such a defect of reason, 
from disease of the viind , as not to know the nature and quality of 
the act he was doing; or, if he did know it, that he did not know he 
was doing what was wrong.” M’Naghten’s Case, 10 Cl. <fc F. 200, 
211, 8 Eng. Rep. 71S, 722 (1S43) (emphasis supplied). 

0 Smith v. United States, 59 App. D.C. 144, 36 F.2d 548 (D.C. Cir. 
1929). 
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“ ‘To excuse an act because of insanity the degree 
of insanity must be shown to have been sufficiently great 
to have controlled the will power of the defendant at 
the time the act was committed. When reason ceases to 
have dominion over the mind, proven to be diseased and 
the person reaches a degree of insanity where criminal 
responsibility ceases, accountability to the law for the 
purpose of punishment no longer exists. The issue 
upon that point is, was the defendant’s brain impaired 
to such an extent that he was incapable of forming a 
criminal intent, and that his mind was not under his 
control bv reason of this infirmitv, and his brain was 
compelled to it, that the time his will power, judgment, 
reflection, and control of his mental faculties was im¬ 
paired, so that at the time he could not distinguish be¬ 
tween right and wrong, or that the act was done under 
pressure of an irresistible, and uncontrollable impulse 
at the time.’ ” (emphasis supplied). 

Holloway v. United States, 7 80 IT. S. App. D. C. 3, 4 n. 6,148 
F. 2d 665 (D. C. Cir. 1945). Therefore, the objection to the 
use of the term “diseased mind” used by the court (R. 703) 
is without merit. 

Although appellant refers (Br. 8) to colloquy during the 
trial, he derives no specific claim of error therefrom. 

As shown in the counterstatement, relatives and friends 
of the accused were given great latitude in developing ap¬ 
pellant’s history. Claimed for him were supposed ancestral 
insanity, and irrational acts. The purpose was to frame the 
hypothetical question subsequently asked the defense psy- 
ciatrist. 

It will be recalled that appellant’s biography, as recapitu¬ 
lated for the defense psychiatrist, had involved besides dull 

7 Cf. Fisher v. United States, 328 U.S. 463, 467 n. 3 (1946): 
“ ‘. . . If the defendant was suffering from a diseased condition 
of his mental faculties, which so far destroyed his will, the governing 
power of the mind, that his actions were not subject to the will, but 
beyond its control, then in legal contemplation, he was insane and 
not responsible, though he may have understood the nature of those 
acts, and have been conscious of their wrong. If, as I have said, 
there was such lack of will power and control, it must have been the 
result of a disease or disorder of the mental faculties. Mere loss of 
moral restraints leading to a surrender to criminal thoughts and 
passions is not enough.’ ” (emphasis supplied). 
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intelligence, claimed maladjustment as a child and adult 
initially suggesting “psychopathic personality.” At this 
stage, the defense asked its witness, Dr. E. Y. Williams: 

“Now, Doctor, based on your examination of the de¬ 
fendant, and on the history which you have been given 
here, what is your opinion as to the mental condition of 
the defendant?” (R. 507, 508). 

Objection was made to the question as not formulating 
the test of criminal insanity and the court agreed that the 
question was too broad. The court thereupon proceeded to 
restate the standard test of criminal responsibility, telling 
the defense that he would hear any objections to the formula¬ 
tion (R. 508). In view of the record made at this point, and 
the misleading question proposed, the court commented in 
colloquy that an accused may be criminally responsible, al¬ 
though a psychopoth 8 or feebleminded. (R. 509). 

As a result precise questions were given the defense psy¬ 
chiatrist (R. 510, 514, 515), who testified in great detail, 
lie gave as his opinion that the accused had been suffering 
from manic depressive psychosis, a “disease entity,” as a 
result of which he had been irresistibly impelled to do the 
act for which he was indicted (R. 516). 

Even if it were not indispensable, there could be no preju¬ 
dice in reference to a diseased mind, as the defense psychia¬ 
trist testified appellant possessed one. The terms sought to 
be substituted by the defense, “mental condition” (R. 507) 
or “unsound mind” (R. 706, 707), suggest an attempt to 
confuse the jury by placing before them, in addition to 
medical testimony as to the existence of disease, abnormali¬ 
ties of no independent significance on the issue of re¬ 
sponsibility. 


■ s Fisher v. United States, 328 U. S. 463 (1946). 

a It will be recalled that the defense psychiatrist testified that 
appellant’s intelligence level had little significance (R. 511). A 
psychiatrist called by the prosecution testified appellant was not a 
psychopath. (R. 572). 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover 

United States Attorney 

Frederick G. Smithson 
Lewis A. Carroll 
John D. Lane 

Assistant United States Attorneys 
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